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ABATEMENT... 


1. S. C. was appointed receiver of the Ocmulgee Bank, ee 


and died without completing his trust. A suit had been 
brought by him against B. R. S. and was pending at his 
death. A successor was appointed to the receiver: 
Held, that the suit did not abate, but that the cause of 
action surviving, the successor was properly made a par- 
ty by scire facias. Searcy vs. Stubbs 


See Partners, &c. 2. 
ABANDONMENT. 
See Administrators, &c. 10,11. Principal and Agent, 14. 
ACCOUNT. 
See Equity, 1, 14. 


ACTION. 


1. An action of assumpsit for money had and received, 
will not lie unless the proof shows that the money or its 
equivalent, was actually received by the defendant or his 
agent. Lary vs. Hart 


2. Assumpsit, for use and occupation, lies generally upon 
contract, express orimplied. A contract will be inferred 
upon proof of title in the plaintiff and occupation by de- 
fendant; but will not be inferred from occupation by de- 
fendant, and proof that plaintiff had previously claimed, 
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occupied and exercised acts of ownership over it. Mer- 
OF DE, FPO. 000 scicesciesecwneccs Cina sindauwenecsesgeasiens 


See Agreement, 2. 
ADMINISTRATORS, EXECUTORS, &c. 


1. Grand-children whose father died before their grand-fa- 
ther, may sue in their own right for their portion of the 
grandfather’s estate. ison et al. vs. Tison, administrator. 


2. Where one class of distributees file a bill against the 
administrator, averring advances to the other distribu- 
tees, and calling them to account in hotchpot: Held, 
that the other distributees were properly made parties to 
the bill. Ibid. 


3. In such a bill it is not necessary to aver notice to the 
administrator, that the complainants would call upon the 
other distributees to account for advancements. Ibid. - 


4. Nor is it necessary-for them to aver that they have not 
been?advanced. If the bill admits that they have been 
advanced, it is then necessary to aver their readiness to 

account therefor. Ibid. 


5. A bill cannot be maintained directly at the instance of 
legates or distributees to recover personal property, ex- 
*‘cept through the legal representatives of the estate of the 
deceased. Murphy vs. Pound and Wife.....ssseerereees 


6. Letters of administration granted without the applicant’s 
causing a citation to issue, and giving security and tak- 
ing the oath prescribed by law, are void; nor will a sub- 
sequent compliance with this Statute inthe two last par- 
ticulars, cure the defect, notice being indispensable. 
Torrance vs. McDougald, administrator........+0.0cseeeeeees 
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7. If one man takes the goods of the deceased, and sells 
or gives,them to another person, this shall charge him as 
an executor de son fort, but not such other person. Wi- 
bay va. THUME, CHOOT <5 iv cncsecticvacées sicashapanegevae'y 


8. So if one has some color to intermeddle with the goods 
of an intestate, but exceeds his authority, that will make 
him an executor in his own wrong. Ibid. 


. Where the heirs of a deceased intestate were all of age, 
and one of them was appointed agent for the others, to 
receive and distribute the assets of such intestate; and 
afterwards a suit was instituted by one of the heirs 
against the defendant, charging him as executor de son 
tort: Held, that it was competent- for the defendant to 
show that the plaintiff, by a receipt under his hand and 
seal, had acknowledged that he had received from such 
agent, so appointed, his full share of all the estate of de- 
ceased, real and personal. If the amount sued for was 
not included therein, it was incumbent on the plaintiff to 
show that faet. Ibid. 
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10. An executor cannot become the purchaser of land | 


sold under an execution against his testator, but the 
sale will be set aside, however fair and honest,.on the 
application of the legatees ; provided such application is 
made within a reasonable time: otherwise it will be con- 
sidered as a waiver or abandonment of theright. Flem- 
ing et al. vs. Foran and another......ccecececcccseccecessesece 


11. What shall be deemed a reasonable time has not been 
settled by any fixed rule; and seems to depend upon 
the exercise of‘the sound discretion of the Court, under 
all the circumstances of each particular case. Ibid. 


12. There is nothing, either in the construction of. the old 
Provincial Court of Ordinary, or in that of the existing 


vw 


- 
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Courts of Ordinary in Georgia, nor any statutory provi- 

sion concerning executors or administrators, that makes 
’ 

the non-residence or absence of an executor, after pro- 


- bate, either a disqualification, per se, to hold the office, or 


a cause of revocativn of letters testamentary by the Or- 
dinary. Walker, executor, vs.. Torrance, administrator...... 


See Charge of Court, 1. Distribution. Judgment, 1. 


ADMISSIONS. 


See Estoppel, 1. . Evidence, 18. 


AGREEMENT. 4 


1. Pending an appeal in an action of trover, the defend- 


ks) 


- 
apy 


ant was required to give bond under the Statute for the 
forthcoming of the negroes sued for, to answer the judg- 
ment. Jn consideration that W. and W. would become 
surety for him on this bond, he agreed with them that 
they should have control of the negroes until the termi- 
nation of the suit and should have their hire until that 
time: Held, that according to the terms of the agree- 
‘ment, W. and W. became the owners of the hire of the 


“Megroes. Foster for the use, &c. vs. Whitaker and anoth- 


eT... POSSESS TESTES EEHEEHEEEHEHEHTEHEHEEE HEHEHE HEHEHE EEE EE @eaersvee 


2u,There being a verdict in the trover action for the plaintiff 


"s (aie 


for the negroes, and $3,500 hire, and the negroes hav- 
ing been delivered up, and the surety on the appeal 
having paid the hire, the defendant being insolvent, suit 


* was brought by the defendant, for the use of the surety 


on the appeal, to recover of W. and W. the hire of the 
negroes: Held, that no action layin thé»name of the de- 
fendant, but that the surety on the appeal was subrogat- 
ed to all the rights of the plaintiff, and could maintain a 
suit in his own name against them for the hire. Ibid. 
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See Charge of Court, 1. 
AMENDMENT. 


See Equity Practice, 3. Error, 2. Insolvent Debtors, 1. 
Judgment, 1. New Trial,3. Practice Superior Oourt, 2. 


APPEALS. 
1. Sunday is note to be counted as one of the four days 
within which appeals are allowed to be entered. Neal 


PT Ce en Eo Ropers. Rederiet 93 


2. An appeal entered by counsel for defendant in attach- 
ment, is valid. Reid and Wife vs. Moore......ssecccseees 368 


ARREST OF JUDGMENT. 


See Pleading, 5, 6. 


ASSIGNMENTS. 
1. A bare right to file a bill or maintain a suit, is not as- 
signable. Marshall vs. Means.......ccccccccsecscececsecect 61 
“ 


2. A, being insolvent, executed an assignment to B, of 
notes and accounts, to secure his debt of twiceits amount, 
with authority to collect and grant receipts; and a trust 
that all collections should go to extinguish his debt; 
and, if after paying that, principal and interest, and all 
expenses incurred in collection, there remained any sur- 
plus of money or effects in his hands, that surplus should 
be subject to A’s order: Held, that upon its face, this 
assignment is not’void, under the Act of 1818. Banks 


3. The case of Carey & Giles reviewed and affirmed. 
Ibid. 
VoL. xm 79 
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‘ 


4. The conveyance of effects, in amount larger than the debt 


to be paid, does not make the assignment.void under 
the Act of 1818, but it is a badge of fraud to be con- 
sidered by the Jury. Idd. 


. A stipulation in the deed that any surplus that may re- 


main shall be subject: to the order of the grantor, will 
not make it void under the Act of 1818. Ibid. 


. That which, under the Act of 1818, will invalidate an 


assignment, is a trust created for the benefit of the as- 
signor, or some person appointed by him. bid. 


. Although an assignment, upon its face, may besustain- 


ed, yet, whether the assignor intended to ‘create such a 
trust, is a fact to be submitted to the Jury, upon such 
evidence, in connection with the deed, as the parties may 
command ; and as, according to the usual rules, is admis- 


sible. Ibid. 4 


. An assignment of debts and choses in action, legal in 


the State of New York, where it was made, cannot dis- 
pose of effects in this State, ina manner prohibited by 
our law, inconsistent with its policy, and which is ex- 
pressly declared by it to be fraudulent and void. 


Flerschfeld vs. Dexel & Co.....cccccccescccscevecsveesevcceves 
ASSUMPSIT. 
See Action, 12.. Contract, 1. 
ATTACHMENT. 


1. A defendant in attachment has the right to appear and 


defend, whether he enters special bail, or gives bond and 
security or not: whether he bea citizen of this, or a 
foreign State. Reid and Wife vs. Moores.........-s0eeeee0s 


2. Attachment will lie fora sum certain, stated in the affida- 
vitto be a balance due onaccount of the sales of cotton 
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in the hands of the plaintiff’s agents. Brown, Shipley & 
Cor 00. CRDi sn cisidiin sessed scnnes cone sediviitetimestenees 564 


. It is not necessary that the attachment bond should be 
attested by the Magistrate who issues the attachment. 
If duly executed, although attested by another Magis- 
trate, it will be sufficient, if the Magistrate who issues 
the process certifies therein that bond and security were 
given in pursuance of the Statute. bid. 


* 
See Uppeals, 2. 


ATTORNEY. 

See Trespass, 1. 
BAGGAGE. 

See Common Carriers. ? 
BAILMEN TS. 


See Common Carriers. Princypal and Agents, 5 to. 14. 


BANKS. 


. When commissioners are appointed by law, to receive 
subscriptions of stock to a bank, and the subscriptions 
are required to be bona fide, they have the discretion to 
determine what is a bona fide subscription. JVamer et 
Gh, wis: Pla Bin. stevcids.ivccowcavevisvisdiedesssesetiassieese 170 


. If required to receive upon the stock ten per cent. in 
gold and silver, and no time is designated for the pay- 
ment, they have the discretion to allow a reasonable 
time. bid. 
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3. The charter of the Manufacturers’ Bank declares :— 


“ When the amount of $250,000 shall have been sub- 
scribed bona fide, andthe sum often per cent. shall have 
been paid thereon, in specie, the Commissioners shall give 
notice for the election of directors, &c: Held, that the 
payment of ten per cent. need not be cotemporaneous 
with the subscription, and that a provision being made 
for payment in 30 days, the subscription is good against 
persons applying for the stock, and tendering the mon- 
ey within the thirty days. Jord. ; 
. When a charter requires specie to be paid on the stock 
before organization, and the bank is organized without 
such payment, the bank is a mere nullity, and cannot. ex- 
ercise any of the privileges of the charter. bid, 


. Where a party is the holder of the bills of an incorpora- 





ted bank to an amount greater than thirty dollars, he 


may divide them into sums of thirty dollars each, and 
maintain suit thereon, in a Justices’ Court. Brooks vs. 


ee OF TE. Bins i én sin asin ode soncvepcnscvcceess 


See Justices’ Courts, 2. 
BASTARDY. 
. The doctrine of adulterine bastardy is new in our 


Courts, and has fluctuated in England. Wright, admin- 
istrator, vs. Hicks, administrator............+.000 Assia pave 


. The law now is, that although the birth of a child during 
wedlock raises a presumption that such child is legiti- 
mate, yet, that this presumption may be rebutted by evi- 
dence; and it is the duty of the Jury to weigh the evi- 
dence against the presumption, and to decide as, in the 
exercise of their judgment, the truth may appear to pre- 
ponderate. bid. 
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3. Either in a civil suit, or in a criminal prosecution, by 
the evidence of non-access, or other testimony, the pre- 
sumption of the legitimacy of the offspring may be re- 
butted. Ibid. 


4,.The same rules apply, whether the bastardy originates 
before or after the marriage. In both cases, the law says, 
presumptively, itis the child of the husband. bid. 


5. The question of legitimacy may be made by any one 
whose right it is to contest it. did. 


6. Independent of the moral-obiigation of the father to sup- 
port his bastard child—his statutory liability to mantain 
and edueste it, until it arrives at the age of 14 years, 
constitutes a sufficient legal consideration to enforce the 
payment of a promissory note given for that purpose. 
Hargroves and another, ex’r. vs. Freeman....... iis aa tylawaes 


See Distribution 2. 


BATTERY. 


1. It is no justification of an assault and battery, that it was 
committed in a honse belonging to defendant, when oc- 
cupied by another. Suggs, vs. Anderson and Wife...... 


2. Nor is ti any justification, that plaintiff had busied her- 
self tattling about defendant and his wife. bid. 


See Criminal Law, 15, 16. 


BOND. 


1. Where an instrument in the form of a bond, was signed 
by the party executing it, and opposite his name was an 
ink scrawl, with the word “seal” wrilten within it : Te?d, 


q+ 


629 


- 461 









630 INDEX. 


that it was to be considered a sealed instrument, and to have 
effect and operation as such. Williams vs. Greer......... 459 


See Sheriffs, 1. 
BOND FOR TITLES. 


See Limitation of Actions, 5. ‘Pleading, 2,3. Vendor and 
Purchaser 1. 


& CERTIORARI. . 


1. Where a writ of certiorari directed to the Inferior Court, 
: was granted by a Judge of the Superior Court, when he 
+ ‘was beyond the limits of the State:. Held, that the writ 
was properly dismissed, on the ground that the notice 
required by the 54th section of the Judiciary Act of 1799, 
was unavailable, and on the farther ground, that a Judge 
of the Superior. Court of this State had no authority to do 
any official act, required by the laws thereof, beyond its 
jurisdiction. Buchanan vs. Jones...+....++. jecvendieisavines 612 


CHARGE OF THE COURT. 


1. Where a bill was filed against a defendant, to account 
and pay over a certain sum of money in his hands, who 
admitted he had received the money, but claimed to 
retain it under a contract or agreement made between 
himself and his testator in his lifetime, in consideration 
of certain valuable services to be rendered by him, which 
he alleged, had been performed; and on the trial of the 
cause, the Court instructec the Jury as to the law ap- 
plicable to voluntaay parol gifts, and not as to the law ap- 
plicable to contracts or agreements: Held, that this was 
error; that the parties were entitled to have their cause 
tried, according to the law applicable to the issue made 
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by the pleadings, and a new trial must be granted. 
Manes Ri Oi AAI ir cctdciceinsicenvteibadionggiels 


2. According to the provisions of the Act of 1850, it is er- 
ror in the Court, in any cause, ciyil or criminal, during 
its progress, or in his charge to the Jury, to express or 
intimate his opinion, as to what has or has not been 
proved, or as to the guilt of the accused. Jessup vs. 


. It is not error for the Court to read to the Jury an opin- 
ion of the Supreme Court, without a special statement 
of the facts on which opinion was rendered, when he 
charges the law correctly, as applicable to the facts be- 
fore him. Executors of Riggins vs. Browm.........+s00i00s 


. The Court is not bound to charge the Jury, as toa 
principle of law irrelevant to the case, nor is it error 
to give in charge a request in words different from those 
of the request, if it be clearly and substantially charged. 
Nor is it indispensable for the Court to charge a request 
in immediate response to it, for it will be sufficient, if in 
the course of his instructions, it is given in charge tothe 
Jury. Long vs. The State.........+++++ ‘sacdulesvsonkudeunnat 


. Nor is he bound to charge a mixed proposition, although 
each part of it be true ; if part is relevant to the case, and 
part is irrelevant. bid. 


. It is not error for the Court to read a request distinctly 
to the Jury, and to say to them “it is the law.” 
Ibid. 

See Criminal Law, 2,5, 7, 8. Evidence, 6. 

CHOSE IN ACTION. 


See Assignment, 1. 
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CITIES. 
See Corporation, 1, 2, 3. Dedications, 4 to 11. Savannah. 
CLAIMS AND CLAIM CASES. 


1. A claimant, who, upon the question of payment of the 
execution levied ‘upon his property, has had the issue 
found against him, has no.right to come into Court: sub-, 
sequently and move to have the 77. fa. entered satisfied, 
and returned to the Clerk’s office, in order to protect his 
land from sale, which has been found subject. Hunting- 
tonand Holcomb vs. McLeod........++++. adsedesageheecreeses 


See Evidence, 7. 


CLERKS. 


- 


See Practice of Supreme Court, 1. 
COMMON CARRIERS. 


1. Delivery of the goods must be proved, in order to charge 
acommon carrier for their loss. It isa fact for the 
Jury to determine, and if there is any evidence of deliv- 
ery, the case will go to the Jury on that fact. Dibble 
ETI BFR in nova sc cc ccenseciesteeebicvedtehieliueied 


2. The evidence of the plaintiff, in an action to charge a 
common carrier for the loss of a trunk, to prove iis con- 
tents, is in no case admissible, if there is other evidence 
attainable to prove it. If there is none, and it is proven 
that defendant has committed spoliation upon the pro- 
perty, then the evidence of the plaintiff is admissible in 
odium sporliatoris. Ibid. 


3. A party is also adinissible to prove the contents of a 
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trunk, when no other evidence is attainable, upon the 
policy in favorem justite springing out of the necessity 
of the case and the nature of the subject. Jbid. 


. R. R. Companies, stage proprietors, steam-boat owners, 
and omnibus proprietors, who carry passengers for hire 
as regards the passengers’ baggage, are, like common 
carriers, liable for its loss, unless caused by the act of 
God, or the public enemy. Ibid. 


. Merchandize transported for sale, large sums of money, 
and samples of merchandize, are not comprehended in 
the term baggage. Jbid. 


. By baggage, is understood such articles of necessity, or 
personal convenience, as are usually carried by passen- 
gers for their personal use. What articles are thus in- 
cluded, is a question to be left to the Jury, under the in- 
struction of the Court, upon a consideration of the condi- 
tion in life of the traveller, his habits, vocation and tastes, 
the length of his journey, and whether he travels 
alone or with his family, and of the usage of the time 
and place, and all the circumstances of the case. Ibid. 


. Proprietors of rail roads, stage-coaches, steam boats, 
omnibuses, &c. who are engaged in the business ot 
transporting passengers, holding themselves out to the 
world as persons exercising a public employment, and 
as being ready to carry goods for hire, if they receive 
goods or extra baggage to be carried for compensation, 
are, as to such extra baggage and goods, liable as com- 
mon carriers. Ibid. 


8. The owners of the ship and the master, are liable to 

the shipper or consignee for damages to goods shipped, 

as common carries, except so far as that liability is 

restricted by the terms of the charter party or bill of lad- 
voL. xu. 80 
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ing, or by Statute. They have alien upon the goods for 
freight ; and may deitan them for payment, or go upon the 
owner of the goods personally, unless the lien or the 
personal liability, are waived or modified in the contract 


of shipment. Brown Shipley & Co. vs. Clayton....... 


9, They are not liable for any deterioration in the goods, 
arising from causes inherent in the goods themselves, 
when they are not in’ default, although such deteriora- 
tion is not caused by the perils of the sea, the act of 
God, nor the King’s enemy. Jbid. 


COMPROMISE. 


1. The Courts will favor family compromises of even doubt- 
ful rights, when fairly made. Jones vs. Fulwood...... 


CONFLICT OF LAWS. 


1. The place where the contract is entered into, is not to 
be exclusively considered, if the parties had in contem- 
plation at the time another place for its execution. The 
law.of the latter will be preferred in the construction of 





564 


121 


the-contract. Hershfeld vs. Devel & Co.....+++++ scensees 582 
See Assignmenis, 8. 1 - ; 


CONSIGNOR AND CONSIGNEE. 
See Principal and Agent, 5 to 13. 


CONSTABLE. 


1. After a Constable is out of office, he has no authority to 
alter or amend a leyy made by him while in office. Jes- 
SUP VS. GROG 600.10 sceviinee varosevceseveeseoes teeeeees enevvense 261 











INDEX. 
CONSTITUTIONAL LAW. 


1. The Vth section ofthe Act of 1809, (Prince, 177,) and 
the IIId section of the Act of 1823, (Prince, 183,)in rela- 
tion to the time in which Sheriffs, &c. shall give bond, 
&c. declared unconstitutional and void, on the ground 
that they contain matter, different from what is express- 
ed in the title of the Acts to which they respectively be- 
long. Prothro and Kendall.vs. Orr et al.....ceseescesessess : 


2. Equity, causes are not within the provision of the State 
Constitution, which requires all civil causes to be tried 
in the County wherein the defendants reside; yet, accord- 
ing to the spirit of our Constitution and Laws, and to 
the usages of our Courts of Chancery, they must be 
brought ina County where, by reason of the residence of 
one of the defendants, or on account of the relation of the 
parties, or on account of some other equity in the cause 
itself, the Court has jurisdiction. Jordan et al. vs. Jor- 
Ce, Cie cdo ve ccs cnvigiguictbecsege odeutpatendunie 


3. The General Assembly cannot confer upon a corpora- 
tion, the power by ordinance to repeal a Statute of the 


State. Haywood vs. the Mayor, &c. Savannah......... »» 404 — 


4. Remedial Statutes, althign gh retrospective, are not void, 
provided they do not impair contracts, of distiirb abso- 
lute vested rights, and only go to confirm rights already 
existing, and in furtherance of the remedy, by curing de- 
fects and adding to the means of enforcing existing ob- 
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ligations. Searcy vs. Stubbs Lonanenaensqnie aeeaneuctscdioiess 437 


5. An informer who commences a qui fam action under a 
penal Statute, does not acquire thereby a vested right to 
the forfeiture ; his claim to the penalty is inchoate only, 
and cannot be fixed except by WF cca The Bank of 
St. Mary’s vs. The State, ex rel. Sc... osisicdaletiane 


. 475 
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6. No judgment can be rendered on a repealed Statute ; 
the repeal prevents the imperfect right from being con- 
summated ; and it is competent for the Legislature to 
pass such repealing Statute at any time before final judg- 
ment; and it matters not whether the whole penalty 
when received, is given to,the public or to the informer, 
or it is divided between them. . Ibid. 


7. Acts of the Legislature in undoubted collision with the 

Constitution of the State or of the United States, 
, are, ipso facto, void; and the Courts have the power, and 
ie. it is their duty, however irksome the performance, to 
declare them a nullity. bid. 


8. In civil cases, the Jury are bound to find the law as it 
is propounded to them by the Court: Ibid. 


CONSTRUCTION. OF STATUTES. 
See Criminal Law, 1. Statutes. 
, * | COTINUANCE. 
' See Equity Practice, 6 


CONTRACS. 





* 1. Any benefit accruing to him who makes the promise, or 
any loss, trouble, or disadvantage undergone by, or 
charge imposed upon him to whom it is made, is suffi- 
cient consideration, in the eye of the law, to sustain an as- 
sumpsit. Tompkins vs. Phillips......cccscccsssseseveceenees 


2. Damage or trouble to the promisee, as well as benefit 
to the promissor, i ficient consideration to support a 
promise. bid. 
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3. Independent of the moral obligation of the father to sup- 


port his bastard child, his statutory liability to maintain. 


and educate it until it arrives at the age of 14.years, is 
sufficient consideration to support a promise to pay mon- 
ey for that purpose. - Hargroves and another, executors, vs. 
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Freeman. ....+00- a EE ee er 342 


See Husband and Wife, 9. 

CONVEYANCES, 
See Assignments, Fraudulent Conveyances. 
CORPORATIONS. 


1. The person having the highest number of legal votes is 
entitled to hold the offices of Clerk and Treasurer of a 
Municipal Corporation, whether a resident within the 
City at the time’ of his election and qualification or not, 
provided the. charter contains no limitation or restriction 
to the contrary. The State ex rel. Hardwick vs. Swearin- 
Qi iaseetetd cibcwssebesacnetey! sosagaibqegens ote ¢< 


2. A person receiving a minority only of the legal votes ~ 


polled, is not entitled to be installed into an office, not- 
withstanding the incumbent be removed on account of 
some personal disqualification. Under such circum- 
stances, a new election will be ordered. Jbid. 


. Municipal Corporations should not be interfered with in 
their internal police and administrative government, un- 
less some clear right has been withheld, or wrong perpe- 
trated. Ibid. 


. A by-law which infringes a particular Statute relating to 
a corporation, (provided the particulagytatute does not 
impait the obligation of the charter,) I8*¥oid. Haywood 






23 


vs. The Mayor, §c. Savannah.........000+ eoteeanenees cneeten 404 
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5. A by-law of a corporation repugnant to the Constituuon, 


Common or Statute Law of the State; is void. bid. 


6. The General Assembly cannot confer upon a corpora- 


tion the power, by ordinance, to repeal a Statute of the 
State. Ibid. 


See Limitation of Actions, 2, 3. 


‘3 


COSTS. 


See Practice Supreme Court, 2. 


CRIMINAL LAW. 


1. The Act of the Assembly of 1852, to guard and protect 


the citizens of this State against the unwarrantable and 
too prevalent use of deadly weapons, and to repeal the 
Act of 1837 upon this subject, and declaring null and 
void all laws and parts of laws which militate against its 
provisions,does not, either expressly or by implication, re- 


peal the 34th section of the XIV. division of the penal Code 
of 1833, which enacts that all crimes and offences com- 


mitted, shall be prosecuted and punished under the laws 
in force at the time, notwithstanding the repeal of such 
laws before the trial takes place. » Jackson vs. The State. 


. It is error for the Court, on the trial of a criminal cause, 


after the Jury have retired to their room to consider of 
their verdict, to call them back into the Court room and 
read over to them the evidence taken down by the Court, 
without the consent of the prisoner’s counsel, and in the 


absence of the prisoner. Wade vs. The State......+0....000. 


3. Where it appeared that a homicide was committed after 
dark, and it was somewhat doubtful whether defendant 
had stricken the fatal blow: Held, that it was competent 
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for the defendant to prove at the trial, that just after din- 
ner the evening the deceased was killed, two other per- 
sons and deceased had a quarrel at the same place where 
the homicide was committed; especially as defendant 
and deceased were shown to have been on friendly 
terms but a short time before the homicide. Crawford 
08. Fhe MOM .csveciicccsecsvovescevencessstdesduesenvisitebes 


. When the examination of a witness in a criminal triabis 
taken down in writing, as required by Statute, it is the 
right of either party to have the evidence so taken down, 
read over to the witness for his correction, or approval, 
before he leaves the stand. Ibid. 


. Whenever the Judge, during the progress of a trial, 
expresses his opinion in regard to the evidence of a wit- 
ness, by saying, “never mind reading over the testimony 
taken down on cross-examination, it does not amount to 
much, any way,” it is error, and -the Supreme Court is 
bound to reverse the judgment and grant a new trial, ac- 
cording to the provisions of the Act of 1850. But see 
No.9. Jbid. 


. After the evidence had closed on both sides, a witness 
who had been examined on the part of the State, made ap- 
plication to the Court privately to be permitted to state 
an additional fact, in order to strengthen the testimony 
against the defendant, which fact the Court announced, 
in the presence and hearing of the-Jury: Held, that not- 


withstanding the Court rejected the application of the» 


witness, it was error to have announced the fact‘in the 
hearing of the Jury, as it was calculated, under the cir- 
cumstences, to prejudice the rights of the defendant. 
The Court ought to have rejected the application prompt- 
ly, and said nothing about it at that*time. Ibid. 


7. Where, on a trial for murder, the defendant introduc- 
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ed no evidence, and the Court charged ‘the Jury, among 
other things, “ that if they believed, from the evidence, 
that the prisoner struck the fatal. blow that killed deceas- 
ed, then the law imposed on him the obligation to show 
that he was justified in so doing, and makes the killing 
murder; and it is onthe prisoner to produce evidence of 
justification, to reduce the crime to manslaughter or jus- 
tifiable homicide, if he could, by proof” Held, that this 
charge was erroneous, as the circumstances of justifica- 
tion might as well be made to appear from the evidence 
on the part of the prosecution, as from evidence produced by 
defendant. bid. 


. Where a defendant is put upon his trial for murder, and 


there is any doubt as to the grade of homcide of which 
he is guilty, it is the duty of the Court clearly and dis- 
tinctly to instruct the Jury as to the law, defining the sev- 
eral grades of homicide, and then leave it to the Jury to 
find from the evidence, of what particular grade he is 
guilty. Thi. 


tty 


. Where the st during the progress of atrial, remark- 
ed in the presence and hearing of the Jury, that the an- 


swers ofa witness elicited on cross-examination “ did 
not amount to anything any how:” Held, that inasmuch 
as the evidence was entirely irrelevant to the issue before 
the Court, that judgment would not be reversed under 
the provisions of the Ag. of 1850. Fitzgerald vs. The 


10. Two “distinct offences cannot be joined in the same 


count in an indictment. Long vs. The Sede sibiee tee cs omtey 


i. Different Privies of the same offence may be charged 
in the same*count, provided in thit count the offence is 
described in the language of the Code, or so plainly that 
the Jury may easily understand the nature of thetharge 
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made; and the Jury may find the defendant “ guilty” 
generally ; and in that event the highest penalty will be 
inflicted ; or they may find him guilty of the lowest grade, 
and in that event the lesser punishment will be inflicted. 
Iind. 


12. It is the duty of a private person, who is present when 
a felony is committed, to apprehend the felon, with a 
view to take him before a Magistrate ; and after a felony 
is committed, any private person may arrest the felon, with 
the same view, upona reasonable and probable ground 
of suspicion of his guilt. bid. 


13. On the trial of a defendant, indicted for an assault with 
intent to murder, he may be found guilty of an assault 
and battery, when the battery is alleged in the indictment. 
Copaleun. The Bilton senacccessesnacignnetcvnsongeasesctpeacahe 


14. In such a case, the Statute of Limitations, as provided 
by the Penal Code, applied to the offence for which he 
was indicted, arraigned and tried, and not to the minor 
offence, of which he was found guilty. bid. 


15. Itis no justification of an assault and battery, that the 
defendant is the owner ofthe house in which the person 
beaten was, at the time it was committed, when that 
house was occupied by another; nor is it any justifica- 
tion, that the plaintiff had busied herself talking about de- 


fendant and his wife. Suggs vs. Anderson and Wijfe..... 461 , ; 


See Evidence, 6. Jury, 1, 2, 3. Practice - Superior 
Court, 4. Robbery. 


DECEIT. 
See Pramissary Noles, 1. 
. @ 
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642 INDEX. 
DEDICATION. 


1. A dedication to public use, is, where one being the own- 
er of land, consents, either expressly or by his actions, 
that it may be used by the public for a particula® pur- 
pose. The Mayor, &c. vs. Franklin..eccsceccscssncsscseees 


2. There is no particular form of making a dedication; all 
that is necessary is the assent of the owner, and the fact 
that it has been used by the owner for the purpose of 
the appropriation. , Ibid. 


3. It is not necessary that the use should be for the term of 
years necessary to presume a grant, but may be for a 
Jess ‘term. It should, however, be for such a length of 
“tithe that the public accommodation and private rights 
might be materially affected by an interruption of the 
enjoyment. Ibid. 


4. A public square, ora common in a City or’Town, is the 
subject of dedication. Ibid. 


5. A dedication of land to public use, is in the nature of an 


estoppel en pais ; and when an attempt is made by the | 


proprietor to revoke it by a sale of the land, he may be 
enjoined by any person interested in the use. Ibid. 


6. When a dedication is made by a Town or City, it en- 
ures to the benefit of all who are at the time, or may af- 
terwards become citizens of the corporation. Ibid. 


7. Declarations made by the auctioneer at the sale of Town 
lots, and assented to by a committee of the City Council, 
appointed to superintend the sale, “that certain lots 
would not be sold, but held as @ public reserve :” Held, 
to be a dedication, and if subsequently ratified by the 

co 


o 
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Council, the ratification relates back to the time of the 

sale. Jbid. 

8. A purchaser at the sale, who has sold to a third person 
with or without a warranty, is a competent witness to 
prove the dedication. Ibid. 


9. A deed executed by the Council to a purchaser of a lot 
adjoining the land thus dedivated, is admissible evidence 
to show, in connection with other facts and circum- 
stances, arecognition of the dedication. bid. 

10¢@F or the same purpose, a map of the City, made by an 
individual on his own account, and kept by the City 
Council in their chamber, on which the reserved lots are 
delineated as an open square or common, is admissible 
in evidence. Ibid. 


11. The minutes of the City Council, showing the adop- - 
tion of a report of a committee of that body, in which it 
is stated that certain lands had been previously pledged 
by the City as a public reserve, are admissible to prove 
the ratification of the previous dedication. The adop- 
tion of such a report, is itself a dedication. Ibid. — 


DEED. 


1. The description of the property conveyed by a deed, is 
sufficiently certain when it shows the intention of the 
grantor as to what property is conveyed, and makes its 
identification practicable. wdndrews vs. Murphy and 
ANORET....s.cesveccvevsseceege te stedelens veocduaddovedupuesdeees 431 


DEVISE AND LEGACY. 


1. Tho heir et law can onlybe disinherited by express de- 


a 
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visé or necessary implication. Wright, administrator, vs. 
Fiche, admnttistvator........000sccceanpgesde seoce gnvcdblidecsed ’ 


2. Necessary implication, means not natural necessity, but 
so strong a probability of intention, that an intention con- 
trary to that which is imputed to the testator, cannot be 
supposed. Ibid. 


3. The intention to disinherit the heir is-always necessary 
to raise an estate by implication. Ibid. 


4. Courts aré not permitted. to give effect to the will of the 
testator, contrary to the plain and obvious terms used by 
him, upon a mere conjecture as to his intention. bid. 

5. ie Absence of anything in the will to the contrary, 
the Jaw will presume that the testator intended his prop- 
erty to go where the law,casts it, and to disturb this na- 
tural course of descent should require plain words to 
that effect. Ibid. 


6. If the estate is not devised to some other person; though 
the intention of the testator be ever so manifest to dis- 
inherit the heir, still the law casts the estate upon the 
heir. Ibid. 


7. Where a testator by his will devised to his son Henry, 
the plantation.whereon he lived, in fee, and after be- 
queathing a negro woman to his wife during her life, 
used the following words, “and I also allow my son 
Henry, to give her a support off, my plantation 
during her lifetime:” Held, that the testator used 
the word “allow” as expressive of his intention 
that his son Henry should support his. wife, dur- 
ing her life off the plantation, and that Henry took the 
same under the will, subject to that charge, which a 
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Court of Equity will enforce. Hunter, administrator, vs. : 
Stembridge.....+.sseeeee die oannnicin sqe we setenteninpabes énenngsannee 192° 


8. A. left his property equally among his children, and di- 
rects that the shares of his daughters be paid by his ex- 
ecutor 10 a trustee afterwards named in the will, for 
their use. He directs the trustee ‘to receive from and 
receipt to my executor for the share due to each of my , 
daughters, and to be vested by him in such property as 
in his judgment will be most conducive to their comfort 
and interest, and to have the title to such property, made 
to*hiin as trustee for their use and benefit :? Held, that 
a separate estate was created in the daughters, and that 
the power of alienation was restrained. Fears, trustee, vs. 
Brooks, assignee.....cecesceseeveves sxnvsunedinggs oocsghan t4vevés 195 


 o2¥ 
Sig A 
i) 


9, The 4th item of the will of C. S. H. was as follows: 
“T give and devise to my trusty friend, A. J. M., as 
trustee, for the property herein devised and bequeathed, 
for the use of my nephew, Spencer Hurt, during his na- 
tural life, and to his children that he may have by his 
present wife, or any other future wife, all (of a certain 
tract of land,) which I desire and direct, be for the use 
of the said Spencer during his natural life, in such a way 
that he, the said Spencer, cannot dispose of it in any 
shape, manner or form; and after his, the said Spencer’s 
death, to go to his children, if any he may have. And 
if he the said Spencer, should depart this life without 
children, then the land to be sold and divided as my 
other lands: Held, that Spencer Hurt did not take an 
estate tail, either expressly or by implication. Lessee of 
AE nas s+ 000 vecnpsceesnnenssanssavinntiiatn 357 


10. The following clause was in the will of testatrix : “Itis my 
will and desire, that the residue and balance of my estate, 
both real end personal, shall be distributed and divided 
among the hereafter named legatees, in manner and form 
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» as follows, viz: Whereas, ata division of the estate of R. 
Randolph, deceased, which took place on the 27th of 
November, 1844, there was a portion of the property of 
said estate, set off to each individually, differing in 

-friount, and subject to an equalization, at a subsequent 

"and final division of said estate; this fact is recorded in 
asmall memorandum book, to which this refers, and 
which is now in my possession. That T. P. R. then 
received. property valued at $2,250. M.-P. T. re- 
ceived. property valued at $2,050. R. H. R. property 
valued @ 2,100. R. R. R. property valued at $2,928, 
making in the “aggregate, the sum of $9,328; the one- 
fourth of which being $2,332, is a distributive share ; the 
individual receiving more than a share, shall receive that 
much less, and those receiving less than a’share, as 

» much more, as shall equalize them all, when the final di- 

“ovision shall be made. It is my will and desire, that the 
following named legatees shall receive share and share 
alike, wnder the provisions of the foregoing items an this 
my will, (naming the two surviving children of testatrix, 
and the children of her two deceased children :”) - Held, 
that taking the whole of this clause of the , will together, 
it was the intention .of the testatrix, that her property 
should be divided into four parts only, and that the grand- 
children of her two deceased*sons, should take, under 
the will, per stirpes and not per capita. Randolph and an- 
other vs. Bond and others.....ccceccesessecesenenees ettaes des 


See Equity, 9. 
DISTRIBUTION. 


“i 
1. Where there are two sets of children born of the same 
mother, the one legitimate and the other illegitimate, and 





one of the latter dies intestate and without, issue, the le- “4 


gitimate brother and sisters on the maternal Side, are not | 


ok 
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by the Statutes of this State, co-distributees with the 
illegitimates, of the intestate’s estate. .llen et. al. vs 
Donaldson, administrator, &c..... sine vecnadeusuuae eee naa 


j 


See Administrators, &c. 2,5. 


DOWER. 


1. In this State a tenant in dower is liable for waste com- 
mitted on the estate, but she does not thereby forfeit her 
estate and treble damages, as provided by the Statute of 
Gloucester. The remedy against her is by an action on 
the case, in the nature of waste, to recover the actual 
damage done to the estate; or by an injunction to re- 
strain her from committing waste, when necessary, on a 
proper case made. Parker et al. vs. Chambliss.......004.. 


EASEMENT. 


1. A license or liberty attached to real estate, must gener- 
ally be made by grant, and when made by parol, is re- 
vokable, unless the enjoyment of it is preceded necessa- 
rily, by the expenditure of the money, and the grantee 
has made improvements and invested @apital in conse- 
quence of it. In that event, he occupies the position of 
a purchaser for.value. Zhe Mayor, &c. vs. Franklin...... 


See Dedication. 
EJECTMENT. 


1. To enable thesplaintiff to recover; when his title to the 
premises is controverted, he must prove that he had the 
legal title to the premises in dispute, at the’time of the 
demise laid; that such legal title was accompanied by 

oa right of entry, and that the defendant, or those claim- 
ing under him,.were in possession of the premises: at the 


Ba oad 
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, 


time the process was served upon him. Scisson vs. Mc-' 





EE ea A pe a eae hy eee sittin ail 166 


2,, When there is any evidence of the defendant’s possession, 


at or about the time of the service of the declaration, it 
is proper for the Court to submit that a to the Jury, 
with appropriate instructions as to the Taw upon that 
point. Ibid. 


3. A party plaintiffin ejectment, may recover against a ten- 


ant, who ig in possession without a claim of title, on his 
prior possession, although he may have abandoned his 
possession, if such abandnoment is made animo reverten- 


di. Jones’ adm’r. vs. Nunn........ mor Lach easialaaeicaeie 469 


See Landlord and Tenaxt, 2. 


EQUITY. 


1. Account is a head of Equity jurisdiction, but Equity has 


not therefore j wrisdiction of every claim that sounds in ac- 
count. There must be something upon which the juris- 
diction ean attach, something that renders it impossible 
to take the account at Law, or if possible, which makes 
the legal remedy inadequate. Bowen,executor, vs. John- 
son, administrator ........++.200+6 Do ME Pee 


¥ . , ; 
2. Ifa demurrer be put into a bill of review to reverse a 


decree for errors in law, apparent upon the face of the 
decree, and the demurrer is overruled, the decree is re- 
versed, and the errors allowed. Guerry et al. vs. Perry- 
MAN Ct Al....cececescescccoesescees oupeckesentell che ehephingoer 


3. But where a bill is filed in the naturef a bill of review, 
to set aside a decree for fraudulently procuring service; 
to be entered on the original bill against the defendant’ 
therein, the overruling the demurrer to such a bill, does 
not reverse and vacate the original decree. Ibid. 
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? ‘ 
Error in matter of form only, though apparent on the 
face of thie decree, is not ‘a sufficient ground for revers- 
ing the decree. . bid. 


, As to set-off, the general rule is, that Equity follows the 


Law; but if there is an intervening equity connecting the 
demand of the plaintiff at Law with the subject-matter of 


‘the set-off, beyond the Statute, then Courts, of Chanee- 


ry will act-upon it, and grant relief, by allowing the set- 
off. Jordan-el al. vs. ‘Jordan. Executrix..........scenneeee 


. A bill is filed, to enjvin an action at Law, pendingin the 


County of Troup,: against the complainant, as adminis- 

tratrix, in favor of one of the defendants, against the plain- 

tiff at Law and another, both residing in the County of 
Baldwin: alleging a conspiracy and fraud against the 

complainant’s intestate, by reason of which the defend- 
ants acquired a large. amount of property and money, 
belonging to the intestate; alleging an agreement be- 

tween the defendants, that the claims of each against 
this estate, should be used for the benefit of both, in pros- 

ecution of the fraud, and that the action at Law was 

brought in pursuance of this agreement ; praying a dis- 

covery—that the notes ofthe defendants against the es- 

tate, and other securities, be decreed satisfied and can- 

celled, and that they account to the complainant for the 

property so received, or its value, with rents, issues andy 
profits: Held, that this is a bill to set-off the account to 

be taken against the demand sued on at Law, and not 

allowable in Equity, and that the Court in Troup County 
has no jurisdiction in the case over the defendants re- 

sident in the County of Baldwin. Ibid. 


. The bare fact that the negroes in dispute, are inherited 


from the ancestor of the parties, is not sufficient of itself 

to entitle them to go into Equity for a specific delivery 

of the property... Jordan et al. vs. Camerons.....scereceees 
ven. xm 82 


77 
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~ 8. If the bill makes a proper case for discovery, and the 


S* 
ie 
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Courts of Common Law have not already obtained juris- 
diction, it will be retained for the purpose of administer- 


ing the relief consequent. upon the discovery sought. 


Ibid. 


ae 


9. A bill cannot be maintained directly at the instance 


of legatees.or distributees, to recover personal property, 
except through the legal representatives of the estate. of 
the deceased. - Murphy vs. Pound and Wife....isc..s0000 


10. Courts of. Equity have jurisdiction to alter and reform, 


written instruments, on the ground of mistake, on a pro- 
per case being made; but it is a jurisdiction Which will 
always be cautiously exercised. The evidence to show 


’ the mistake, must be clear and strong, so as to establish 


the mistake to the entire satisfaction of the Court. Lig- 
on’s Administrator vs. Rogers...... Slivinateabition pdiniunoens 


11. Where, upon the trial of a bill, filed to reform an instru- 


ment on the ground of mistake, it appeared that the com- 
plainant knew at the time the written agreement was 
executed, that the alleged omitted portion was not tn it, 
but relied on the promise of the attorney of one of the 
parties, to carry , that part of the agreement into effect : 
Held, that it was not stich a mistaken the written agree- 
ment as a Court of Equity could correct, and specifical- 
ly enforce when corrected. Ibid. 


“2. Nor will a Court of Equity interfere to correct a mis- 


take in'a written agreement, and then enforce a specific 
execution of it, against a bona fide purchaser of property 
who had no knowledge of such mistake. Jbid. 


cf] 


13. Where a complainant in a bill charges fraud and col- 
lusion in the purchase of property between the vendors 
and vendee thereof, makes them defendants, and seeks 
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discovery and reliet against them,: the answer of the 
vendor is evidence for the vendee, so far as the same is 
responsive to the allegations contained i in commppenanitts 
bill. bid. 


14. Equity has.concurrent jurisdiction with Courts of Law, 
over matters of account between tenants in common; and 
when asserted, a Court of Chancery will hold and exer- 
cise it for the purpose of settling-all the equities between 
the tenants, growing out of the tenaney in. common. 
Andrews vs. Murphy *and another. ......ccccsscsecceeceeevees 


See Admr’s, &c. 2 t0 4, 10, 11. Constitutional Law, 2. 
Husband and Wife, 9. Injunctions.’. Laches. Multifa- 
riousness. New Trial,4. Promissory Notes, 2. Set-off, 
1 to 4. ‘ 


EQUITY PRACTICE. 


1. Exceptions to an answer in Equity are a part of the 
pleadings in the case, and as such, may be read on the 
trial. Riggins, executor, vs. BrowNn.....sceecsecceceeeevers 


651 


2. When a complainant in a bill in Equity desires to make 


the record of a former Sit between the same or other par- 
ties a part of his bill of complaint, he must annex a cer- 
tified copy of such former suit to his’bill, as an exhibit, 
according to the requirements of the 17th Rule of Equi- 
ty Practice. A mere reference to the records of the 
Court, does not make such recorda_ part of complain- 
ant’s bill. Holliday and Wife vs. Riordon, guardian....... 


3. When a demurrer is filed to a bill, for want of Equity, 
and the defendant is desirous -to amend the same, the 
motion to amend should be made before the final judg- 
ment of the Court on the demurrer. bid. 


417 
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4. Under the Act of 1799, which declares that the Courts, in 


Equity cases, “ shal] order the proceedings in such man- 
ner as that’the same shall be - ready for trial, at farthest, 
at the third term from the filing of the bill inclusive, un- 
less very special cause be shown to induce the Court 
to continue the same ; which shall not extend to more 
than four terms :” Held, that a bill is not to be consid- 
ered as filed, so that the limitation as to time, in regard 
to the ordering of the proceedings, shall run against the 
complainant, until all necessary parties are made and 
served. Hozey et al. vs. Dougherty et¥al.....2..++0. ptaiveny 


5. When parties are made and served, the complainant is 
entitled to three terms without, and the fourth with, a 
showing, exclusive of such delay in the cause, (such as 
the death of .ayparty, the taking up of the cause to the 
Supreme Court,).as is created by operation of law. 
Ibid. 


6. When a cause in Equity is set down for trial, the par- ’ 


ties are entitled to continuances, as at Common Law. 


Tid. “ 


7. When a necessary party defendant is added to a bill, it 
is as an original bill to him, and*he is entitled to -all 
the time to plead, answer and demur thereto, which, by 
law and the rules of the Court, is allowed to an original 
defendant. Ibid. 


8. It is nota sufficient response to a motion to dismiss a 
cause for want of diligence in the prosecution, that a 
necessary party has not been added and served, unless 
it appears to the Court, that’ the failure to make such 
party before and within time, is ‘not owing to the negli- 
gence of the complainant. bid. 
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9. A party plaintiff is entitled to notice of a.motion to 


dismiss for want of -prosecution. bid. 

10. A bill will not be dismissed for want of prosecution, if 
parties which are necessary, have not been served, or if 
served, have not answered, without negligence on the 
part of complainant. bid. 

11. Time will be extended to perfect service, upon a sufh- 
cient showing, within the discretion of the’Court. Ibid. 


12. The 53d section of the Judiciary Act of 1799, confer- 
ring Equity powers upon the Superior Courts, and the 
3d Rule of Equity Practice, expounded, and the mode 
of procedure under the same prescribed in Chancery 
causes. V. Leonard et al, vs. Stocks et al......c..ccisees 


13. According to the provisions of the 53d section of 
the Judiciary Act of 1799, a bill in Equity is. not con- 
sidered as filed in Court, for the purpose of computing 
the time within which the cause must be tried, until all 
the necessary parties. against whom a decree is prayed, 
have been served with process to appear in the man- 
ner prescribed by that Act. - McDougald, adm’rz, et al. 
vs. Carey, assignee.....+s RL OP bande iaaiiataresemens 


14. The provisions of that section, impose a special and 
imperative duty upon the Courts, so to order the pro- 
ceedings in Equity causes, that the same shall be ready 
for trial, at farthest, at the third term from the. filing 
the bill inclusive ; but may be continued for one term 
longer, upon very special cause being shown, which 
shall not extend to more than four terms. Ibid. 

ae 

15. When a bill has been served upon all the necessary 

parties thereto, as required by the Statute, and filed in 
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the Clerk’s office of the.Court to. which it is made re- . 
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turnable, the defendant must, appear at the term of. the 
Court to which the bill isso returned, and démur or 
plead thereto, at that.term ; which demurrer,or plea must 
be argued and decided during that term, unless the 
Court, in its discretion, upon sufficient cause shown, shall, 
grant further time, as provided by the 3d Rule of Equi- 
ty Practice. Ibid. 


16. According to the requisitions of the Statute, the defend- 
ant must answer the bill at the next succeeding term 
of the Court after that of its se filed. Ibid. 


¥ 8 hecditens to the defendant’s answer must be filed be- 
fore the hour for Jury business, on the second day of the » 
term in which the answer is filed, and be determined by 
the Court during that term.. Jbid. 


18. The Statute ‘evidently contemplates that Equity cau- 
ses shall be set ‘down for trial at the next sneceeding 
term after the bill has been filed; and it is the duty of 
the Court so to order the proceedings, if possible, as to — 
have the cause set. down for trial at that term. bid. 


19. When the demurrer-or plea, (if any shall be put in,). 
and the exceptions to the answer, (if any shall be filed,) 
are all disposed of by the Court, and the parties are at 
issue upon the bill, and answer and replication, it is the 
duty of the Court to have an order entered on the min- 
utes, setting down the cause for trial. bid. 


20. When the cause is set down for trial, neither party 
will be required to proceed to trial at that term, but will 
be allowed until the next term to procure their testimo- 
ny. Joid. 


21. At the third term of the Court, from the filing of the 
bill inclusive, the cause will be for trial, and must be 
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tried, unless very special cause be shown for a continu- 
ance, which shall not extend to more than four terms. ' 
Livid. , : 

22. Where a bill was filed by a judgment creditor of a bank 
against the assignee thereof, to account for the assets of 
the bank, which came into. his hands: Held, that when 
the defendant has in his power the means of acquiring 
the information necessary to make the «discovery called 
for, he is bound to make use of such means, whatever 
pains or trouble it may cost him. Green vs. Carey, as-. 
HRN dh vis cs dccvinsaesiecteisedecuenes qaetnnas deep ebedigeeteeeend 601 


See Injunctions. 


ERROR. 


1. The writ of error must contain the same parties as were 
served in the Court below. Cox vs. Macon and W. R. R. 
GW nrecezesignennaeecibenteliesecdnseteindstenaanalanennee 270 2a 


2. The plaintiffin error may amend by the record, and in- 
sert the names of the. parties who were served in the 
Court below.  Lbid. 


3. A writ of error does not lie to the judgment of the 
Court, granting a rule m si for a new trial; such judg- 
ment not heing final. Evans vs. AdaMS.......00eerereeeees 44 


See Practice Supreme Court, 1. 


ESTATES. 


See Devise and Legacy. 
ESTATES AT WILL. 


See Landlord and Tenant, 2 to 5. 





656 INDEX 


ESTOPPEL. 


1. Admissions which have been acted on by others, are con- 
clusive against the party making them, in all cases be- 
tween him and the person whose conduct he has thus in- 
fluenced. In such cases the party is estopped, on grounds 
of public policy and good faith, from repudiating his 
own representations.’ Tompkins vs. Phillips...........+0+ 


See Admr’s., §c.10,; 11. Dedtcation,5. Landlord and Ten- 
ant, 2. 


EVIDENCE, 


1. A witness testifying by commission will not be permitted 
to testify in explanation’of a mistake stated by him to 
have been made up on a previous examination, when the 
testimony containing the mistake is not itself in evidence. 
NE NINDS ve sc sneciencenstveranpobsecsasvecees ees 


2. In asuit between A and B, thedefendant B, to sustain a 
plea of payment, proved admissions of the. plaintiff, that 
his notes against B were paid, or would be, when they 
could have a settlement. Plaintiff, in rebuttal, tendered 
in evidence, the record of a suit and judgment in his 
favor, against defendant, instituted subsequent to the 
time of his admissions as to payment, and founded on 
claims held by him against the defendant: Held, that 
the record was admissible, as raising a presumption 
against the payment of the notes now sued on, to be judged 
of by the Jury, under the instructions of the Court. 
Ibid. 


3. A letter from the defendant to the plaintiff, dated subse- 
quent to the alleged admissions, in the body of which de- 
fendant admits indebtedness to the plaintiff, and to which 
there is a postscript mutilated by tearing, but which does 





52 


19 
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not appear to relate to the admissions in the body: Held, 
to be admissible in evidence, without explanatory proof 
of the mutilation. Ibid. 


. In order to introduce secondary evidence. of the contents 


of a lost paper, it is only necessary'to establish a reason- 
able presumption of its loss or destruction. And this pre- 
sumption is held to be established when the party shows 
that in a reasonable degree he has exhausted all the 
sources of information and means of discovery which the 
nature of the case suggests, and which were accessible 
to him. Harper vs. Scott.......s.0eeeeees navasyenneneteenents 


. The sayings of a deceased person relative to her seizure 


and disposition of a lost paper, held to be-admissible to 
prove presumption of loss or destruction. Did. 


. Where W and F had a quarrel, and W swore positively 


that he saw F have a pistol in his pocket, and H, a wit- 
ness, who was also present at the same time, swore that 
he did not see F have any pistol, and that he looked at- 
tentively and closely to see if he could see anything of 
the sort, and must have seen it if one had come out of 
F’s pocket: Held, that both witnesses may: have sworn 
truly, and that it was not the duty of the Court to impute 
perjury to either; that under. the case made, the pre- 
ponderance of the evidence was in favor of the positive 
testimony of W, whose attention was excited by the 
quarrel and directed towards the weapon, and the Court 
did not err in so charging the Jury. Fitzgerald vs. The 
Slate....+++ eevdeseee pdeduesile cseudtvids fue dbnvetvedddguesgelbe : 


The evidence of the plaintiffin an action against a com- 

mon carrier for the loss of a trunk, to prove its contents, 

is in no case admissible, if there is- other evidence to prove 

it. If there is none, and it is proven that dpfendamt has 
vot. xn 83 
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ee. 
committed spoliation upon the property, then the evi- 
dence of the plaintiff is admissible in odium spoliatoris. 
Dibble vs. Brown and Harris..c.c.cccsscsscscsssscevenevevene 
‘ . 

8. A party is also admissible to prove thecontents of a trunk 
when no other ‘evidence is attainable, upon a policy in 
Javorem justitia, springing out of the*necessity of the 
case and the nature of the subject. Ibid. 


9. Where the evidence is contradictory and irreconcileable, 
itis the duty of the Jury to look to all the facts and cir- 
cumstances of the case, the character of the witnesses, 
their opportunities of knowing, their relationship. to the 
parties, the apparent bias under which they testify, and 
thus determine on which side the credibility preponder- 
ates, and render their verdict accordingly. Rogers vs. 


10. Greater-latiude ought to be allowed imour Courts, for 
the introduction of evidence, and all frivolous and cap- 
tious objections should be discountenanéed. ‘Franklin 
vs. The City Council, &¢.......+. int, eeseeeee eeene Waerei odes 


11. It is not sufficient to exclude the testimony of a witness 
who swears that “ the impression resting on his mind, 
was so and so, as every witness must swear according 

*to the impressions on his mind, which are the materials 
of his knowledge, and this is only a more cautious mode 
of expressing himself. Ibid. 


12. A will more than fifty years old, proven and recorded 
in the proper office, is admissible.as an ancient paper or 
document, notwiths anding the ‘probate is defective, 
provided possession has been held of the property under 
and by virtue of the will. Jordan and Wife vs. Came- 


13. Opinions of a witness are competent, when the facts on. 
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which they are founded are stated Exr’s. of Riggins 

OF. BPOWR sis 6 siccics Tice selec Rtevescccceseeupecevees esvetese 271 
14. What a witness now dead, swore on a former trial, 

taken down in a brief of the testimony and verified by 

the oath of one who heard the evidence given in, is com- 

petent testimony. “Zid. 


15. An exemplification of a record from another Court, of 
a case not between the same parties, is inadmissible. © 
Thid. ; r 


16. Although the record of another case between the hold- 
er and the maker of a note be given in evidence, the 
statement in the plea of usury in the former action, that 
the holder knew of the usury when he received the note, 
is no evidence of such knowledge, and inadmissible as 
proof for that purpose. - Persons vs. Jones doopacnpepgssecgye 371 


17.. The sayings of the defendant in Ji. fa. are not admissible. 
in favor of the claimant, nor are the sayings of the claim- 
ant admissible in his own behalf, except so far as they 
are a part of the same conversation, proven by plain- 
tiff. They are good: in favor of the plaintiff in fi. fa. 
Bea Re TN idee Sapte seveceuas aeeenercecesos 000 
> = 
18. The admissions of one of two or more parties to the 
record, are not admissible to bind the others, until a joint 
interest is proven by other testimony. Boswell and another 
vs. Blackman........ lishedeivexcosdheuvydersvendel@unerel ann 000 


See Admr’s. &c. 9. Common Carriers. Criminal Law, 3 
to7. Dedication, 7 to11. Estoppel. Justices’ Courts, 1. 
Witness. 


EXECUTION. 


1. The interest of a drawer of land before the grant issues, 
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is not such as to be subject to levy and sale under exe- 
cution. Lessee of Garlick vs. Robinson..........:seseaeeere 340 


See lLaims, §c.1. . Trespass,.1. 
EXECUTORS. 
See Admr’s, Executors, &c. 


* FACTOR. 


See Principal and Agent, 3, 5 to 13. 
FOREIGN: LAWS. 

1. The Court on the trial of a cause, may proceed on 
their knowledge of the laws of another State, and it is — 
not necessary in that case, to prove them. The judg- 
ment will not be reversed, unless it should appear that 


they decided wrong as to those laws. Herschféeld vs. 
Dezel & Co.......04. hiss de atncnceneie cosh She cena, AE il 000 


See Assignments, 11. Conflict of Laws. . 
FRAUDS. 

See Limitation of Actions, 4. 

* PRAUDULENT CONVEYANCES. 

See Assignments. Husband and Wife, 2, 3. 


GIFT. 


See Charge of Court, 1. 
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GRANT. 


See Executon, 1. 
GUARDIAN AND WARD. 


1. Where L,as the guardian of F, on a settlement with J, for + 
certain negroes named in a trust deed, found one of the 
negroes named therein missing, about which there was 
some controversy; and to settle the matter, another nei 
gro was given up in the place of the one alledged by 
the guardian to be missing: Held, that the party giving 
up the negro could not afterwards recover him from the 
ward, in an action of trover. Jones vs. Fulwood......... 121 


See Administrators, &c. passim. 
HUSBAND AND WIFE. 


J. An ante-nuptial settlement which was by agreement be- 
tween all the parties interested under it, after the mar- 
riage extinguished, and the property named in it 
divided and delivered, cannot constitute a consideration 
for a subsequeut conveyance bythe husband. to the 
wife, of the property received by him, under such divis- 
sem. - valor we, Gab... «00 cesses diesvesiscancunsustensneviess 125 


2. A voluntary conveyance, by the husband to the wife, of 
slaves, is within the spint of the Statute 27th Elizabeth, 
and void, as against subsequent bona fide purchasers 
without notice. Ibid. 


3. Such conveyance is also void, as against subsequent 
bona fide purchasers, without notice, upon Common Law 
principles. Ibid. 


4. A separate estate may be created in a_feme sole, as well 








rite 

- 

, + 
> 
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as a married woman, which, after marriage, will be good 
against the husband’s marital rights. Fears, trustee, vs. 
Brookes, assegnee.........c0cocscevsrers sSoucnavaatelarcestusares . 195 


5. Aseparate estatemay exist, without the intervention of 
a trustee. The husband will, in that case, take the le- 
gal estate, but Equity will egard him as a trustee for 
his wife. Ibid. 


6. No particular form of words is necessary tojereate a sep- 
arate estate. It may be declared in express terms, or it 
may be inferred from the provisions” and directions as 
to the made of the enjoyment, and of management of 
the property. Ibid. 


7. A married woman isa feme sole as to her separate es- 
tate, and may dispose of it unless restrained in the 
settlement,;and it is no objection. to the validity of the 


restriction, that it was made when she was unmarried. 
Ibid. 


8. If a separate estate is created by will, the intention to 
restrain alienation may be collected from all the provis- 
ions of the will, and if clearly made out will be enfore- 

“ed. Ibid. 


9. A separation having taken place between husband and 
wife, and the latter having instituted a suit for divorce 
and alimony, the former obligated himself that, in con- 
sideration of the discontinuance of legal proceedings 
against him, he would convey, within a limited period, 
certain property in trust to the wife and to each of the 
children. The husband. died within the time and be- 
fore the agreement is executed: Held, that a bill filed 
at the instance of one of the children to enforce the con- 
tract for his benefit, the mother, (as administratrix of 

















INDEX. 663 


her deceased husband,) refusing to execute it, cannot be. 
maintained. Sterling, administratriz, vs. Slerling.......+++» 201 


ILLEGITIMATES. 
See Bastards. Distribution, 1. 
INDICTMENT. 
See Crim. Law,30, 11, 13, 14. 


INFORMER. 
See Constitutional Law, 5, 6. 


INJUNCTION. 


1. The general rule is, that when the answer of a defend- 
ant to a bill in Equity, denies all the facts and circum- 
stances upon which the equity of the bill is based, the 
injunction will be dissolved: but in particular cases, as 
where fraud is the gravamen of the cemplainant’s bill, the 
Court will continue the injunction, though the defend- 
ant has fully answered the equity set up. ~ Dent vs. Sum- 
WN Gasp sia Kivencvesivvetecenscautcnteeonsyeonereneiiedicnl 5 


2. The granting and dissolving the process of injunction 
must always rest in the sound discretion of the Court, 
to be governed by the nature.and circumstances of the 
case. And the Supreme Court will not control that dis- 
cretion, unless it is quite apparent, that it has been im- 
properly exercised. bid. 


3. A Court of Equity will not interfere to restrain a tres- 
pass by injunction, unless it be destructive to the very 
nature and substance of the estate, or irremediable mis- 

. chief would ensue unless relief was granted, or where 
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’ 


the difficulty of proof or other ‘circumstances demands 
this: remedy: Pelerson vs. Opr.......ccisicccseccsscvecse cee 


See Dedication, 5 


INSOLVENT DEBTORS. 


s 
? 


1. A schedule filed by an insolvent debtor is amendable, 


provided he will show to the satisfaction of the Court, by 
affidavit or otherwise, that .the omission.arose from ig- 
norance, inadvertence, mistake or an inability at the time 
to make it more perfect. He must amend instanter, how- 
ever, and will not be permitted by doing so to hinder or 
delay the creditor. May & Co. vs. Dawson.....c.....000 


2. Notice by an insolve nt debtor to his non-resident credi- 


tors, addressed to the attorney of such creditors, stating 
for which ofthem he is such attorney, is a sufficient no- 
tice under™the Statate. Cheeseborough, Stearns & Co. 





118 


vs. Vanness........ ae ah ONE Mceramevige Dienencstise 380 


3. A published notice to non-resident creditors, when the 


name of the applicant i is insertedin the body ofit, is suf- 
ficient, although neither his or his attorney’s _ name is 
appended to it. It would be more formal and regular 

4for the name of the applicant or his attorney to be signed 
to the notice. bid. 


4, Where the order of the Court, committing a defendant 


in casa. who had failed to comply with the requisition of 
the"Act, requited him to be taken into immediate Custo- 
dy by theSheriff, and be detained without bail or main- 
prize until he pay off and discharge the full amount of 
principal, interest and cost due on said casa: Held, that 
this order was sufficiently full and explicit to authorize 


the Sheriff to confine the defendant in the common jail 


of the County. The Gov. for use, &c. vs. Kemp et al.... 


See Sunday, 1 


466 
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INTEREST. | 
See Principal and Agent, 13. Surety, 1. 
INTERROGATORIES. 


See Evidence, 1. 
JOINT TENANTS. 
See Equity, 14. Sheriffs Sales, 2. 
JUDGE. 
See Certiorari, 1. 


JUDGMENT. 


1. Where a judgment was entered up against the represen- 
tatives ofan estate so as to bind them personally, and af- 
terwards an order was taken to amend and correct that 
judgment, so as to maké it a lien on the estate of the de- 
ceased testator: Held, that the judgment as amended 
could not relate back to the date of the first judgment, . 
so as to create anincumbrance on the property ofthe tes- 
tator which had been purchased from-his executors in- 
termedrate the date of the original judgment and the 
amended judgment, by a bona fide purchaser for a valua- 
ble consideration without notice. Ligon’s Admyr’s vs. 
BRAZOS. «0 00s soovecser coccsccccccsoescon IES 5 A 281 


2. The interest of the drawer of a lot of land, before the 
grant issues, is not such as is subject to levy and sale 
under execution. Lessee of Garlick vs. Robinson.......+. 340 » 


3. It is a well settled principle at Common Law, that the 
judgments of a Court of special and limited jurisdiction, * 
VoL. xm 84 
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must show upon their face such facts as are necessary. to 
give to the Court rendering such judgments. jurisdiction 


“f 


of the person of the defendant and the subject, matter of 
the suit. Holliday et al. vs. Riordon, Guardiam.......... 417 


4, Where a judgment obtained in a, Justice’s Court in this 
State, was offerrd in evidenee to establish the plaintiff’s 
demand, and there was no evidence that the defendant 
had ever been served with a summons, as required by the 
Statute: Held, that the Court rendering the judgment 
had no jurisdiction of the person of the defendant, and 
that such judgment was not even prima facie evidence 

¥ of indebtedness. Ibid. 





7 See Jurisdiction, Fagin. 
r . JURISDICTION. 


1. It may be stated, as an incontrovertible legal. proposi- 
eet tion, that every power exercised by any Court, must be 
ad ~ found in and derived from the law of the land, and also 
be exercised in the mode and manner that law prescribes. 
Gritty vs. Tc Nead.: 2.0.0.5. idee osiscccqeecsccsestocnctes ADS 


2, Wherever théjurisdiction of a Court of limited juris- 
diction appears on ‘the, face of. the proceedings upon 
- which thejudgment is rendered, everything will be intend- 
io éd.in favor fithe judgment ; but where nothing appe 
: give juris diction, either of the subject-matter or the ‘par- 
ties, the whole proceeding is coram ‘non aes and 

void. Ibid. % 






+3. The question of the application of this Prpciple, to the 
i in Georgia discussed. bid. 


Ny 


See Certiorari, 4. Condlitutional Law, 2. 
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% JURY. 





1. ‘Where aJufor, in the trial of a criminal cause, had form- 
ed and expressed a decided opinion-as to the guilt of the 
defendant, before being impannelled and sworn, which fact 
was unknown to the defendant, until after the return of the 
verdict: Held,*that such Juror*was disqualified ‘from sit- 
ting on the-trial, and that a new trial — be granted. 
Wade vs. The State........+++: D iecsngoccaMencensdanqutereen 


2. Whena Juror is found by triors to have formed a fix- 
ed opinion for or against the prisoner, and entertains it 


at the time, he isincompetent. Willis vs. The State...... 444 


3. The meaning of bias and prejudice, in the Act of 1843, 
defined. Ibid. 


4. In, civil cases, the Jury are bound to find the law, as it 


is propounded to them by the Court. The Bank of St. 


Mary’ sins. The Dahl Boles .cgecsevngseccetivgnevoge segue sth 475 


See Evidence, 9. New Trial, 1, 2, 6. 


JUSTICES’ COURTS. 


1. The docket of the Justice of the Peacg, ‘in ‘whiose ‘Court 


a judgment i is rendered, ought togfurnish the evidence 


of the service of a summons on the defendant, as"requit- ? 
ed by the Statute; but the next best evidence® i is the « .° 


‘production of the summons, if that ga n be foutid ; but * 
if. that cannotibe found, after die | eh and, fey, 
then. parol evidence of service inissible, Gray v vs. 


MeNeal......cscescees Tr Mapes VT 7 494 
> 


2. A Justice’s Court has jurisdiction, in this State, to award 


judgment against a bank for the non-payment of its? 
bills in specie, to the amount of thirty dollars, with inter- 


+ 


oo 


F 








gh &s 


mm est; and ten per cent. damages, ‘as pid the Act 
Fo of 1832. Brooks vs. The Bonk: of St." eee 2 | 
s \ : . ee 4 : a 4 
See Banks, 5.. Judgments,4. ° - ~~ #° ie 


LACHES, he 

‘1. Neither Law nor Equity will assistathose sgho neglect 
i to take care of themselves. Upon the maxim of vigilan-* 
tibus, &c. the vast and important doctrine of the limita- 





tion of actions-is founded. Marshall vs. Means........ - 61 
See Administrators, §c. 10,11. Action, 2. ie 
ix LAND. 


See Execution, 4. 
LANDLORD AND TENANT.’ 


re 





lb Mietise of a room in a building consisting of several sto- 
““¥ies and divers apartments, gives the tenant no ‘interest 
in the land; and if the whole building is destroyed by 
fire, all the lessee’s interest is gone; and the landlord 
may re-enter for the purpose of @f@+building, without be- 
ing guilty of an eviction. .4 nder vs. Porgey beptanpene 12 







— . 


»2.A defendant i in ejechogy when the relation of landlord 


; dhd tenant is established between himseli and the plain- . 
i ts is estopped from denying the title of the plaintiff, and a 


nti a pay recover, upon the admission oF ag me 
h grows,out of # ation. . (ody vs. Quarlerm 
oo ee Pe Te at Pee Te, | na Sob 
‘ ~ 3 
pd, A parol lease of lands for more than three years is void 
é by the Statute of Frauds; and has the foree and effect 
ofamestate at will; which, for some purposes, has been 
#. y fadicial Sdhstraction converted into an esta 
“year to year. Ibid. ‘ 


te 2 | 
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ee a a ™% 
a ‘ex ; , 
4.. An estatevat willymade.so by the operation of the Stat- ag? 
» of Frauds,{is assignable ; not so of an estate at will a 
Be onde jaw;. created by the act of the parties. ‘ 
Ibid. , ae 


* 


5. Anestate at Wilby the operation of the Statute of F rauds, 
_ determines upon the,death ofthe tenant; butif he die 
within the year, théanterest in the tenancy for the re- 


mainder of the year, passes to-his legal representatives. + 
1 bid. | 
a 
See .Action, 2. 
’ LEASE.. , * 
See Landlord and Tenant. ; 

i  LEGAGY. «aa 
on : 
See Devise and Legacy. . , 

LEX LOCI. 
See Assignment, 8. Conflict of Laws, 1. 
b icie 
‘ LIMITATION OF ACTIONS. . 
‘ . a Pet Pas . ‘ i 

1. W executed a power of attorney t6 B, to sell and convey . o . | 

a.certain tract of land for his use ; Held, that. this was a 5 F's | 

mere agency, and within the operation of the Statute:of..> Fae 

Limitations... Bowen and another, executors, bs. ohnson, * 
; AAMT. .careee desea ted erecee son ee oo Balle ly soe d= ABR eae 9 

’ il ° : j be Ea . 

2. The liability of the directors, created by the 8th rule of ' ey a 
the chartervof the,Commercial Bank of Macon, is a statu- -, i. &. = 
“tory liability, ‘and not barred until after 20 years. Negly. ©  * 


» apa 
or ees 

+ 

*% 
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to fines, forfeitures and penalties, does not apply to an 


action brought by a creditor against the directors under~ 


the said rule. Jbid. 


3. When the law under which a public debt-is created, di- 
rects the proper officer to igsue to the creditot,a certifi- 
cate of the amout due, in case there areno funds in hands 

We out of which payment can be made, and in response to 
the repeated applications made for the discharge of the 
debt, the creditor is told that there is no money in the 
treasury, and no authority to levy a tax to meet, the 
claim, the Statute of Limitations does not beginto run, if 
at all, until the demand is repudiated. The Justices, &c. 


0 A ee ey ae Cn Se ee 


3. The six months limitation prescribed by the Act of 1776 


& es: 


4. Fraud is a sod reply to the plea of the Statute of Limi- 


tations, where the party haS been ignorant of his cause 


of action, and that ignorance has resulted from the char’: 
acter of the transaction itself, or the conduct of the a 
fendant. Persons vs. Jones........ pivuvReormenbclved teawetie 


5. A vendee who enters into possession of land under a 
contract of purchase, with an unconditional bond for titles, 
to be executed at atime stipulated, does not hold ad- 
versely as against the vendor, until the purchase money 


is paid. Stamper ee vs. Griffin Sinedon pisactenneeest eee 
“ Pa See Admr’s, &c,.10,11. Criminal Law, 14.  Laches. 
‘ ve | _ ‘BOST PAPERS. , 
- See Bvidence, 4,'5, 6. Pe a | Ky 
—. MANDAMUS,, 


ae 


1. Is the ploper' remedy to compel the Inferior Court to 
discharge the lialulities due and owing by their respec- 


es 








371 


450 
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purpose. The Justices, &c. 8. OFT. ...sseserecersenseeesees 
2. Mandamus lies at the instance of a citizen who has a 


clear specific legal right and no legal remedy for its én- 
forcement. Napier et al. vs. Poe et al 


eorsereeeesseseseseese 


~ MISJOINDER. 
See Pleading, 4, 5. 


MISTAKE. 


See Equity,10,11. Sheriff’s Sales, 6. 


MULTIFARIOUSNESS. 


1, Courts always discourage the objection of multifarious- 


ness, where, instead of advancing, it would defeat the 
ends of justice. Marshall vs. Means 


Carte: SERIO ST 
There is no general rule by which to determine whether 

a billis multifarious or not. It must be left to the discre- 

tion of the Court, under the circumstances of the case. 

Ibid. 


A complainant is not permitted to demand ‘several dis- 
tinct matters of distinct natures of several defendants, 


nor several matters which are perfectly unconnected of 
the same*defendant, bid. ay 


NEW TRIAL. 


A brief of testimony taken for the purpose of a new trial, 


proven to be correct by a witness who heard it. This, 
brief was sent out with the Jury, the Court. instructing 
them that no part of it was evidence except the testimo- 





tive counties, and to raise the necessary funds for that 


ee 
contains:the testimony of a witness now dead, which was 


671 
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wy of the deceased witness. It also appeared from the 
depositions of two of the Jury, that the Jury did not. con- 
sider this brief-at all in making up their verdict: Held, 
that .a new triakwill not be granted on account of the 
brief’s going out with the Jury, under the circumstances. 
Exr’s of Riggins vs. Brown.......c..cccecsssseecececnnseeeens 271 


2. A Jury being charged with a case, were allowed to sepa- 
rate by the Court before returning their verdict, in 
the presence of counsel and without objection from 
them, there being no evidence of any attempt to influence 

. their verdict, or ©f any improper cofiduct: Held, that in 
a civil suit, thisiis not a good ground fora new trial. 
Ibid. 





3. A rule ntsi for a-new trial, cannot be amended by the 
addition of new grounds after it is filed. Ibid. 


4. When S. placed a promissory note in the hands of an at= 
torney for collection, who transferred it to P, after it was 
due, and S brought an action at Law against P, to recover 
the note, and on the trial failed to. recov er, on the ground 
that.the Court ruled that he must show ‘express notice’ to 
P of his title to the paper, which he was unable to do: 
Held, on a bill filed for a new trial, on the ground of 
newly discovered evidence to this point, that a Court of 
Equity will not interfere, inasmuch as the evidence is cu- 
mulative and immaterial. The proper remedy of the 
party was to have excepted to the judgment of the Court 
on the trial at Law, and to have-had the same reversed for 
error. Scuddervs. Puckelt...... shai se seo die oosige sesdge asec » 337 ey 





f 5. Upon applications for a new trial, the affidavit of the wit- 
ness by whom the new facts are to be proven, should be 
produced or satisfactary reasons given for its non-produc- 


: tion. Suge vs. Anderson and Wifes.......c.ccccccceceeees 461 


- 














ne 
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6. The affidavit of a Juror cannot be received to impeach © 
his verdict, orto show that he misapprehended the testi- 
mony, or what were his impressions as to the effect of 
his finding, or that the Jury intended something different 
from what they found by their verdict. Clark vs. Carter. 500 


7. Where, by agreement before the trial, the’ plaintiff was 
to make certain admissions at the trial, and he did make 
admissions, to which the defendant did not object at the 
time the same were made, on the ground that they were 
not.as full as plaintiff promised to make : Held, that it was 
too late after verdict to move for a new trial, on the 
ground of surprise, after having acquiesced in .the suffi- 
ciency of the admissions at the trial. bid. 


8. Applications for new trials on the ground of newly 
discovered evidence, are not favored by the Courts, but 
when the affidavit of the witness is produced, stating 
what he will swear, and it is shown that the knowledge of 
the newly discovered evidence was acquired by the party 
applying since the trial; that it was not owing to the 
want of due diligence, that he did not obtain it sooner; 
that it is not cumulative only, and that it is material and 
might probably produce a different verdict, a new trial 
will be.granted. Ibid. 


See Charge of the Court, 1. Evidence,9. Jury, 1, 2, 3. 
NOTICE. 


See Insolvent Debtors, 2, 3. 
OFFICE. 


See Corporations, 1, 2. 
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“PARTNERS AND PARTNERSHIP. 






1. At Common Law, the representatives of a deceased part- 
ner are not liable to’suit. Quere. Whether in Equity, a 
joint creditor cannot proceed at once against them, by 
making the surviving partner a party to the bill, and with- 
out averring thé insolvency of the latter. Ross vs. the 
Bd gE ee aA ea er pro oee EPe eee 


2. Where suit is. brought against-all the partners, and one 
or more are served, and the serving officer makes return 
of non est inventus as. to the rest, and one of the defend- 
ants served dies, the plaintiff, under the Act of 1820, 
may make his representatives parties, and proceed to 
judgment and execution against them. Jdid. 


Te | 


PENALTY. 


an 7 


See Lien of Actions, 2,3. Statutes, 1 
. PLEADING 


1. In complami on an account, it was proven by the plain- 
tiff’s witness, that there was a written contract, touching 


tiff could not proceed, and that defendant was angled 
* to a ngn- ets. Bhtee wes FES. 000. wvibivvgGecckeh backshs 


2% In an action on a bond for titles, it is necessary to aver 
#a demand, and prove it; or toaver a sufficient excuse 
for not making, and prove it. Baynes vs. Bernard, Adm’r. 





3. An averment that the:obligor never had titles to:the land 
for which he binds himself to make. good and sufficient 
Jee simple titles, and that he is therefore incapable of keep- 
ing his Covenant, is sufficient excuse for not qyerring de- 
mand. Pd. 


te 





~~. the subject-matter of the account: Held, that the plain- 
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4, The Courts will not in one suit take cognizanceiof dis- 
tinct and separate claims of different persons; but. where 
the damages as well as the interest is*several, each par- 
ty injurec, must in that case sue separately. The Gov. 

Sor wae Ge. 08. Hicks: ch-dhiiins. cseséccssiscdétiscscsvsigesveds 


5. In case of misjoinder of improper plaintiffs, as well as 
distinct causes of action, the declaration will be bad on 
general demurrer, or in arrest of judgment, or in error. 
Ibid. 


6. Where there are two good counts in a.declaration, and 
one defective, and the evidence on the trial substantially 
supports the allegations in the good counts, and general 
verdict is rendered for the plaintiff, the intendment of the 
law is, that the Jury found their verdict on the good 
counts. Bradshaw vs. Perdue et al.......,ceapensrsececeees 


7. When‘a note is barred on its face, and the plaintiff re- 
lies on a subsequent promise by parol to take it out of 
the Statute of Limitations, the action ypon it cannot be 
maintained under the form prescribed by the Act of 
1847, “to simplify and curtail pleadings at law.” The 
3d section of that Act applies only to writteh promises. 
Van Buren and Churchill vs. Webster and Hudgins......... 


8. The case of Phillips vs. Dodge, (8 Ga. Rep. 51,) overrul- 
ed. Ibid. 


See Practice Superior Court, 2. 


PRACTICE SUPERIOR COURT. 


1. A case is not stbmitted to the Jury until the plaintiffhas 


read the declaration, and is ready to sabmit his proofs. 
Neal vs. Moultrie et al...... Oe ee 
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2, Where a-case at the first term of the appeal is dismissed 
upon the defendant’s motion, upon a ground apparent on 
the pleadings, which dismissal on error to the Supreme 
Court is reversed, the defendant at the first term after 
the remittiter is received may amend his pleas. Moore 
OR II 6st csencnnsoveontsncstnsn shine oeeoi 265 


3. The Supreme Court will not undertake to prescribe the 
manner of intercourse between the bench and bar of the 
Circuit Court, except when it affects the rights of parties. 
ee ss xsix25 oh cnctgpeuraciiacireasecneininsencess 293 


4. Counsel have the right to correct the misrepresentations 
of the evidence made by counsel in arguing to the Jury, 
and it is irregular for the Court to refuse to permit the 
correction to be made, by calling back the witness if in 
Court, or by referring to the brief of the testimony requir- 
ed to be taken down in cases of felony. bid. 


See Crim. Law, 2,7, 9. Equity Practice, New Trial. 
PRACTICE SUPREME COURT. 


1. The writ of error should be filed cotemporaneously 
with the bill of exceptions and original notice. Mec- _ 
i ND iy sie Siic ore <ainnied Eiihdidteoniabinsintiiate 602 


2. The Clerk of the Superior Court is not entitled to de- 
mand the costs for making out the transcript of the re- 
cord before transmitting the same tothe Supreme Court. 
NE, MD nonce coins sivrennashagpadvesseiscsste nest 618 

See Error, 1, 2. 


PRINCIPAL AND AGENT. 


1, Commissioners appdinted in an Act of the Legislature, 





, i. 
| 
wT 














eed 


INDEX. 
4 
for the purpose of carrying out its provisions, are.agents, 
and the Act is in the nature of a power of attorney. JVa- 
pier et al. vs. Poe eb dl....sccsscscsscrssecdenscsseescersscens 


. When an agent is appointed to do a particular thing, or 


to do all things necessary to accomplish a particular bu- 
siness, bis authority includes the usual and appropriate 
means to accomplish the end. Ibid. 


. The primary obligation of an agent or factor whose au- 


thority.is limited by instructions, is to adhere faithfully 
to those instructions; for if he unnecessarily exceed his 
commission or risk his principal’s effects without author- 
ity, he renders himself responsible to his principal for the 
consequences of his act; and if loss ensue, it furnishes 
no defence to him, that he intended the benefit of his 
principal. Hardeman & Hamilton vs. Ford...........00. 


. When the fact of agency is to be proved by the subse- 


quent ratification and adoption of the act by the princi- 
pal, there must be evidence of previous knowledge on 
the part of the principal of all the material facts. Ibid. 


. A principal is liable to his factor for all commissions, ex- 


penses, advancements, and disbursements made or accru- 
ing in the course of the agency onhis account and for his 
benefit. And the factor has also a lien upon the goods in 
his hands, and their proceeds, if lawfully sold for cash ; 

orthe securities for which they were sold, if sold ona 
credit, to secure to him such expenses, &c. Both the 
lien and the personal liability of the principal may be 
waived. The factor may detain the goods, or may sue 
the principal; or when sued by the principal, he may 
set up his claim in reduction of the demand of his prin- 
cipal, without pleading it as a set-off. But the liability 
of the principal is upon the presumption, that the ex- 
penses, &c. were incurred in good faith, and without de 
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‘ -. 
fault on the part of thefactor. Brown, Shipley. & Co.vs. 
Clayton Re. ONE Pe ee Nite chia nied Salata th toda tewlats Sts 564 , 
- ' 


“Ie 
6. The agent is: bound to ordinary diligence, such as per- we 
* sons of common prudence use in relation to their own - ‘ 


affairs. Ibid. 


7. In a suit by the agent against his‘principal for his ex- 
peuses and*disbursements, the defendant may show in 
bar of his claim, the want of proper diligence by the. 
agent. Ibid. 





8. But in an action of assumpsit brought by. the principal 
against the agent for money in bis hands arising from 
the sale of goods consigned to him, if the agent set up 
his claim for expenses, &c. it is not competent: for the | 
plaintiff to avail himself in rejoinder of the negligence of 
the agent. He must bring his action for damages. Ibid. 


te 

9. To make an agent ,chargeable for negligence on the 
ground of omission, it must be. an omission of some act 
which, according to law, he may rightfully do. Idid. 


10. Whether an agent is guilty of negligence in not institu- 
ting a suit for the benefit of his principal, is a question 
for the Jury. . Whether in a given case, the agent shall € 
sue or not, in the absence of instructions, is a question 
within his discretion; and he is not chargeable for not 
sueing, except in cases where the legal right to sue, and a 
the duty to sue, are clear and manifest.. Ibid. : 








‘e 4 % 
11. Where :the liability off ship ‘owners hd tuaster: for | 
damages done to goods at sea, is to the consignee, and 
he has failed to sué, that failure does not necessarily dis- > | 


charge the liability of his principal to him, for expenses 
incurred in repaiing the damage. Jad. 
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12. It is the duty of the consignee fo account to‘his prin-. 


cipal for the quantity of goods upon which. he*pays 


freight. ‘That is, he must show the disposition. of the’ 


whole. Ibid. 


13. Where the consignee has rendered an account of the 
sale of goods, with expenses and disbursements thereon, 
&c. arfthhas paid the amount reported due, and his 
principal brings suit for a balance of proceeds, alleged 
to: be due, the principal is not entitled-to interest. bid. 

14. A consignee cannot abandon damaged goods, and 
thereby discharge the liability of the shipper for freight, 
nor can he, after receiving the goods, withhold a part of 
the freight for partial damage. If he receives the goods, 
he becomes, with his principal, liable for freight. Ibid. 


See Limitation of Actions, 1. 


e PRINCIPAL AND SURETY. 
See Surely. 
PROMISSORY NOTES. 


I. A party who transfers a note‘upon a sufficient consider- 
“ation by delivery, knowing it to be usurious, to one who 
is ignorant of. the defect, is compellable to repay the 
money he has received; and the cause of action is com- 
plete at the instant-of time the fraudulent contract is 
consummated. Persons vs. Jones......scsceeeeeees ouenarneie 


iS) 


. Upon the loss orMestruction of a promissory note, the 
holder is entitled to come into a Court of Equity, and 
pray satisfaction and payment, provided he'tenders in his 
bill suitable and adequate security. Ross & Co. vs. 


See New Trial, 4. 
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RAIL ROADS. 
See ‘Common Carriers, 4 to 7. 

* REVIEW. 


See Equity, 2, 3, 4. 


aM 


ROBBERY. 


1. The Penal Code of Georgiaymakes but one affence of 
robbery, and two grades of ‘that offence, viz: robbery 
by force, and robbery by intimidation. Long vs: The 


. The criterion which distinguishes robbery from larceny, 
is the violence, actual or constructive, which precedes 
the taking. There can be no robbery without violence, 
and no larceny with it. Ibid. 


. Threats of a prosecution, constitute constructive vio- 
lence, so as to make the offence robbery in only one in- 
stance, viz: a charge of an unnatural crime; and in 
that case, it is the same, whether the person be innocent 
or guilty of the crime. bid. 


. If however, threats to prosecute for any other ¢rime are 
accompanied with force, actual or constructive, the of- 
fence is robbery, whether the party be guilty or not of 
the crime charged upon him. The guilt of a party ac- 
cused is no defence to an act of robbery. Ibid. 


5. Ifone against whom a crime has been committed, with 
or without a warrant, arrest the offender, and receive 


money or property without violence, actual or construc- * 


tive, under an agreement not to prosecute, that is not 


lee. 
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robbery ; so also, if a person, bona fide believing that pro- 
perty in the personal possession of another belongs to 
him, take that property, and no more, away from him, by 


‘ §menaces or violence, itis not robbery. bid. 
.* 


6. Actual force, in our definition of robbery; implies person- 
al yjolence. If there is any injury done to the person, 
or if-théere is a struggle to retain possession of the pro- 
perty befote it is taken, it is the force of our Penal Code. 
Ibid. 

‘ 

7. Intimidation, in our Code, is the same with “ putting in 
fear” at Common Law, ond is constructive force, whena 
party is put in © 1:0! an injury to his person, or his pro- 
perty, or his character, by a charge of an unnatural crime, 
it is robbery by intimidation. bid. 


8. The faking must be against the will of the party rob- 
bed ; and if the delivery of the property seem to be vol- 
untary, yet if from the facts and circumstances proven, 
it is from fear, itis robbery. Tid. 


9. If the transaction he attended with such circumstances 
of terror, such threatenings by word or gesture, as in 
common experience are likely to create an apprehension 
of danger, and induce a man to part with his property 
for the safety of his person, he is pul in fear of his per- 
son, and it is robbery. bid. 

a 

10. Actual fear need not be strictly and precisely proven, 
for the law in odium spoliaioris will presume fear, where 
there appears to be just ground for it. Ibid. 


11. It is competent for the person robbed to prove that 
“‘he was scared” at the time of the robbery. bid. 


voL. xu 86 
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«>. <@it12. It is not necessary that the delivery of the property be 
ta ey . ° 
"**" co-temporaneous with the assault, if there be actual 
force ; or with the first impressions of fear from threats 
or circumstances of terror, but if the property is deliver- 
‘ “ed afterwards, and whilst-the fear or apprehension of dan- iz 
ger continues, the whole is one transaction, and may be 
robbery. Ibid. 


' 13. The taking must be anizio Furandi, and the fact of rob- 
4 bery beingwproved, the animus furandz is inferred from 
ots “the appropriation of the-propesty. Zbid. 


SAVANNAH. 


“#. ~ — 48'The General Assembly, in 1809, by Statute, prohibited 
* the corporation of Savannah from ‘ebariany citizen 
of the State from selling at wholesale in the city market. 
” In 1849, an Act was passed, vesting the Mayor and 
r Aldefmen with power to pass such ordinances as should 
4% appear to them necessary for the security, welfare and 
** convenience of the city, or for preserving the health, peace 
and good government of the same, with the usual repeal- 
ing clause: Held, that the Act of 1849 did not repeal 
the Act of 1809, either directly or by necessary implica- 

tion. Haywood vs. The Mayor, &C.......s000000s saseneeed 404 


SEAL. 
5 ; ¥ ! . See Bond, 1. ‘. 
SEPARATE ESTATE. 
See Devise and Legacy, 8. Husband and Wife, 4 to8. 


am SOLICITOR GENERAL. 





1.'A Solicitor General in office, is entitled to be paid his 








ie Pa. 
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» fees out of a fund which he brings into Court, to the ex- Mi 
; ‘2 * 


clusion of bills for costs allowed in favor of a former 
Solicitor, since the date of the Act of 1849. Peeples et 
Bl. a. Wallet... 6. ccssccescesececdtictl icyp++ ssecersorereccenee 353 


2. The Act of 1849, is not retroactive. Ibid. 


3. Aecounts for fees allowed in favor of a former Solicitor, 
before the Act of 1849, are to be paid, to the exclusion 
of the fees of the incumbent, out of a fund which the 
incumbent brings into Court. Jbid. 

4, The law does not declare that the accounts of the So- 
licitor General shall be allowed at the term when the 
costs in each case comes to Be due, but that is the prop- , 
er time for allowing them. bid. 


5. The Solicitor General is entitled to the fees given in the 
fee bill, whether the bills are tried or nol-prossed ; and 
whether disposed of during his continuance in office or 


not. Jbid. 


6. An order allowing a Solicitor General’s accounts, is a 
charge upon the fund out of which they are to be paid, — 
and will not be opened upon a motion to distribute a 


fund in Court. bed. 
SPECIFIC PERFORMANCE. 


See Equity, 8, 11, 12. 
STATUTES. 


1. In all cases where a Statute creates a right to action and 
recovery in individuals, or a particular class of individu- 
als, such Statute is not penal, but remedial. Veal vs. 


see BE cc cevcissnepsccdiattnmseveiasegaeamne 


~ 
‘ 








INDEX. 





et A later Statute that is general, does not repeal aformer 
* one that is particulars. Haywood vs. The Mayor, &c...... 404 


a 
3. Where there is a difference in the whole purview of two 
Statutes, apparently relating to the same matter, the for- 
mer remains of force. Ibid. 


4, The rule of construction applicable to all writings, 
and even to ordinary conversation, is this, that general 
and unlimited terms are restrained and limited by par- 

ular recitals, when used in connexion with them. 
Bhi vs. McDougald, a@tmrinistratrigia..ccccccccccsevees 526. 
5. In. construing Statutes, i are to look at,the lan- 
_guage ofthe whole Act, and if they find, in any particu- 
dr wis@;an expression not'’o large and extensive in 
its import, as those used in other parts of the same Stat- 
ute, and if, upon a view of ‘the whole Act, they-cah 
collect from the more large and extensive expressions 
the real i intention of the Legislature, it is their duty to 
give: effect to the larger expressions. Ibid. , 


‘8 


6. Generalwords in a Statute are to. receive.a general 
construction, unless there be something in it to restrain 
them. Ibid. 


See Constitutional Law, 4, 6. 
SUNDAY. 


-* 1. In this State, Sunday is not @ day for the transaction of 

b -, ' judicial business; and where aday Was app inted to 

+ hear the application of an insolvent debtor, which, by 
mistake, fell on Sunday : : Held, that the case Would ne- 

cessarily stand over until Monday, the nex! working day, 

ral » without any formal mecung and peimaran of the 

i «Court for that purpose.” Pencccseborough, Stearns & Co. vs. 

. Vanness...+.++ eotisbecvats Sus'thares, cnsasee bnghs ee veveee 380 





See Appeals, 1. 
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c SURETY. 


1. It is not necessary to the discharge of a surety, on the 
ground of indulgence or other act of the creditor, that 
the surety should give notice to the creditor that he dis- 
sented from the act. Ezxecutors of Riggins vs. Brown.... 271 


2. In a suit by the surety who has been discharged by the 

acts of the creditor, and who has_ paid the money, for 

the recovery of the money so: paid, interest is recovera- 
ble from the time of the paymenit*to the creditor. Ibid. oat 
ae 


SHIPPERS AND SHIP-OWNERS.. 


. ed Fy 
See Common. Carriers, 8, 9. Principal and vgent, i 16. =. 


SLANDER. 


1. Where the averment is, that defendant spoke the words 
in the hearing of S and M, and divers other good eiti- 
zens of this State: Held, that this was sufficiently: ¢er- 
tain, without specifying, by name, those other good citi- 
zens: Held, also, that words spoken may be proved by 
any person who heard them, though they are alleged 
to have been spoken in the hearing of A, B, and others. 


Bradehane ve, Pardons 6: Ghise« + iciessssstgugnessesionsonsgenosde 510 
SLAVES. 
See Equity, 8. 
SET-OFF.: 


} 


. The existence of cross demands alone, is not sufficient ©. \ 
to justify a set-off in Equity. Jordan et al. vs. Jordan, 
DINE 0 cc iceniccovesisssdscctectionrumanaiates 77 
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‘ 
2. Under our Statute, accounts cannot be set off against 
the plaintiff’s demand, unless they grow out of connect- 
ed dealings between the parties. bid. 


3. Unliquidated claims or damages are not the subject of 
set-off at Law’ nor in Equity, unless connected with the 
plaintiff ’s demand by some intervening equity. Ibid. © 


See Equity, 5, 6. Principal and Agent, 5. 


fe SHERIFFS. 


1. The Acts of 1809 and 1823, requiring Sheriff to apply 
for commissions and give bond, in a certain time, declar- 





ed unconstitutional. Prothro and, Kendall’ vs. Orr....... 36 
See Insolvent Debtors, 4. 
SHERIFFS SALE. 
1. A purchaser at Sheriff’s sale buys the title and interest 
of the defendant in fi. fa. and no more. Andrews vs. 
Murphy and another.......ccrevsscsseverserccsosocerccvecsccces 431 


2. Where property is held in joint tenancy, and is pointed 
out by one as the property of another, and is sold as his 
property, under an execution against both: Held, that in, 
the absence of evidence of a fraudulent purpose to in- 
duce the purchaser to believe that he is buying the whole 
property, he acquires only the interest of that tenant, as 
whose property it was levied on and sold. bid. ww 


3. When a Sheriff levies on property, it is his duty to’give 
as full’and complete a description in his advertisement, 
as it is possible for him, in the exercise of ordinary dil- 


igence, to-do. Collier v0. Vas0n......ccelerscccsesnssivs tes 440 














INDEX. 


4, The Statute contemplates that the Sheriff will give such 
a description as will best enable the publie to understand 
what particular property is offered for sale. Jbid. 


5. Whether a description of “eight city lots, in the city of 
Albany, numbers not recollected, but known as Joseph 
B. ®hore’s property,” is suflicieut, is a question of fact 
for the Jury ; inasmuch as it must always depend upon 
the particular character and location of the property, and 
the name by which it is best known in that community. 
I bid. 


6. A Sheriff, iff his levy on land, having afistaken the 


number of the lot, can it be corrected at Law? Quere. 
Stamper et al. vs. Griffit...s..ccrcecercccecsceseseccere SS wcese 


TENANTS IN COMMON. 


ad 


See Equity, 14. 


TIME. 


See Appeals, 1. 
TRESPASS. 


1. The levy of an execution against Afupon the property 
of B, is a trespass. And the plaintiff in fi. fa. his at- 
torney who orders the levy, and.the officér who makes 
it, are all liable as trespassers, unless they justify by 
showing that the property belonged to the defendant in 
Ji. fae@ipd was liable to the execution. McDougald vs. 


TROVER. 


See Agreement, 1, 2. 
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nd ‘ ." 
See Husband and Wife, 4 to 8,9. Wills, 5. : 





ae », USE AND OCCUPATION. 
See Action, 2. 
USURY. , 
See Evidence, 16. Promissory Notes, 1. » * 
VARIANCE. 
_ See Pleading, 1. 
“i ae 
call VENDOR AND PURCHASER. 
fe é « 
; oe 
* 1. A purchaser of land under a bond fortitle, who has paid 
the purchase money and gone into’ possession, holds a 
legal title. Peterson vs. Orr......+++00 esnceeesetel Ban sesiae 467 
2. The distinction between a legal and an equitable title, 
consists in the pay ment or non- n-payment of the purchase 
fe @money. Ibid. | 
; Set . 
See Judgments, 1. Limitation of Actions, 5. 
’ VOLUNTEERS. 
“See Husband and Wife, 9. ‘ 
WAIVER. « 
. See Admyr’s, &c. 10, 11. 
" pe J 
. “— " i 
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TRUSTS AND TRUSTEES. $ 
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¥ a . 
a WASTE. , *7 
See Dower, 1. a . 
WILD’S CASE. 
See Devise and Legacy, 9. a “ 
WILLS. 

A. Jn the construction of wills, the intention of the testator - + 
should be the first and great object of inquiry. And 

this is to be sought for by looking fto the whole will, 


and not to detached parts of it. Cook vs. Weaver........ a oe 


2. Every Court must determine for itself what the intention __ 
of the testator, is in the particular case before it, and. * ‘s 





be not unlawful. Ibid. i 4 
he . 2 
3. Precedents or adjudged cases, are of but little authority ' *. 
and of dangerous application, in deciding upon the inten- 
tion of atestator; the construction depends so much in each 
case, upon the character of the testator, the terms he 
‘ employs, and all the surrounding circumstances. Ibid. 


* 
x 





~ 
4. Whenever the capacity of a testatonsis in any degree ae e 
doubtful at the time. of. the execution’of his will, there * 
| must be proof of instructions given, or of reading it over ; e 
t the more especially, when the will is drawn by one who ae 
takes a beneficial interest under it.. Harvey et al. vs. > 
Sindersett, COOUdOl « svevs0uss dion ssnssisecodccateabess ote staeed a “ 


5. Where.the words of a will are those of recommendation, , 
or precatory, orvexpressing hope, or that the testator has . 
no doubt, &c., if the objects in regard to whom such gs 
words are used: are certain, and the subjects of: property’ 4 * “% 

VoL, xu 87 > *: "Siig 








that intention should,-be carried into effect, provided it ™ +4 
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. given are also certain, the words are considered impera- 
tive, and create a trust. Hunter, adm’r, vs. Stembridge, 
trustee, &C...+++ in vesh<s de. Sock, sucvanacrepmeheade wens aaene 


6. A will more than fifty years old, and recorded in the 
proper office, is admissible, as an ancient paper or docu- 
. ment, notwithstanding the probate is defective, provided 
possession has been held of the property under and by 
virtue of the will. Jordan et al. vs. Cameron.......+..+0+ 


See Devise and Legacy. Husband and Wife, 6, 7. 
WITNESS. 


1. To render a witness incompetent on the ground of in- 
terest, it must be shown that he will either gain or lose 
by the direct legal operation and effect of the judgment, 
or that the record will be legal evidence for or against 
‘iim in some other action. ‘The interest to excludes wit- 

| ness, must be a present, certain and vested interest, and 

ee > “not an interest uncertain, remote or contingent. Har- 
vey et al. vs. Anderson, CeculOr.......ceccccecscsccscecenerers 


” Pe 2. In an action of trover, a person who has sued wut arpos- 
i sessory warrant for the property, against the plaintiff, and 
given bond under the Statute to have the property forth- 
coming, to answer a judgment for the same, held to be 
an oli witness for the defendant. Harper vs. 
AIR ec srenncee teen ecetts vicog nests +ss~ausag ;, 


ae 
‘e 


“a - 3. A surety on such ‘a bond with other sureties, cannot be 

removed from the bond by the Court, with a view to 
' _ Inake him a competent witness in the suit, upon an offer 
di » to substitute another in his stead, without the consent of 
his co-sureties. bid. 


4. The fact that a witness is surety for the party calling 
_ him upon another and distinct. debt, is not suffi- 
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cient to disqualify him upon the ground of ‘interest. 
Executors of Riggins vs. Brown......++++ didsscdduxeosakangee 271 


5. In the cross-examination of a witness, as to the contents by 
of a letter or other paper written by him, with a view to 
: impeach his credit, counsel will not be permitted ‘to rep- 
resent in the statement of a question the contents of the * ° 
writing, and to ask the witness whether he wrote it, with-  # 
out having first exhibited the letter itself to the witness. 
Stamper et al. vs. Griffin....ccccscesvecrsesccsessscsevscrsces 450 


6. The proper course is to put the writing into the hands 
of the witness, or attach it to his interrogatories, and to 
ask him whether it is his writing. bid. 


7. The rule in Phillips and Greanlea/, that where evidence 
of contradictory statements by a witness is: offered, by 
way of impeaching his veracity, general evidence thatheis — 
a manof truth and veracity, may be admitted, controvert- 
ed and denied. bid. 


8. Evidence as to general character can be introduced only 
when the general character is impeached, but not where 
the witness #8 discredited as to a particular fact. Ibid. 


9. Witnesses were called to impeach another, who swore 
that they had known him for eight or ten years, in the 
County of Russell, Alabama; that he was generally 
known, and had a gefieral repuation in that County. It 
was proper then to ask them, “do you know the general 

character of the witness, for truth and veracity, in the 

" County of Russell?” Boswell and another vs. Blackman.. 593 


See Common Carriers, 2, 3. Dedication,8. Evidence, 1, 11. 
WRIT OF ERROR. 


See Error. Practice Supreme Court, 1. 























